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AHHOTAIIUSA

JlaHHasi cTaThsl pacCMaTPUBACTCA B paMKax TJI00abHOTO TMOJX0/a K FHOPHUCIUKIIMOHHBIM
OCHOBaM TMPUMEHEHHUS TIpaBa TOCYJapCTBOM U  CIHEHUAIU3UPOBAHHBIMU  OpraHaMH.
OO1IecTBEHHBIC OTHOIICHHS, B TOM WYHCJIE OCJIOXHCHHBIE HHOCTPAHHBIMH OSJICMCHTAMH,
3aTparuBaoIlyie pa3IuvyHOro Poja roCyAapCTBEHHbIE MPUHIIUITBI PA3BUBAIOTCS C KOJIOCCAIbHOM
CKOPOCTBIO, U COOTBETCTBEHHO, BJIEKYT 32 COOOW M3MEHEHHE BCel MPaBOBOM MEXIYHAPOIHOM
cucteMbl. B 1aHHOM cTaThe aHATM3UPYIOTCS U PAacCCMATPUBAIOTCS OCHOBHBIE HAYYHO-TIPABOBHIC
MIPUHIUIIB  IOPUCAUKIIMOHHBIX OCHOB, JIEXKAlllM€ B OCHOBE MEXIYHAPOJAHOTO TPaXTAHCKOTO
mpolecca, CPaBHUBAIOTCS MOHSATHS IOPUCIAUKIIMU U TOJACYyTHOCTH. B pabore maercst oreHka
MIPUMEHEHHUS Pa3JIUYHBIX BUIOB IMOJCYIHOCTH M IOPUCIUKIUH, MOJYEPKUBAETCA UX pOJib, B
KadecTBE OOIIECTBEHHBIX MHCTUTYTOB MEXKIYHAPOIHOTO YaCTHOTO IMpaBa. beln paccMOTpeHbI
TaKue BUJIbI IOPUCIUKIIMM, KaK JCHEXKHAas, MapajulelibHas, CIpaBeIMBas, NMEpBOHAYaIbHAs,
amneJUIAIIMOHHAs] U TaKUe BUJIBI MOJICYTHOCTH, KaK TEPPUTOPHAIIbHAS WA MTPOCTPAHCTBEHHAS U
poloBasi WU TpeaMeTHas. B pesynpTaTe OBLT clelaH BBIBOJ O TOXKIECTBEHHBIX MOHSATHUSX
IOPUCIIUKIIMM U TIOJCYAHOCTH B paMKax MEXKIYHAPOJAHOTO YacTHOTO IpaBa, OCHOBHBIM
paziuyueM KOTOPOTro SBJISIETCS TPHUMEHEHHE TIOCIETHEr0 B paMKaxX HAIMOHAJIBHOTO U
BHYTPEHHEr0 TpaBa W 3aKOHOJATENIbCTBA, a MOPHUCAUKIMA B I[IAPOKOM TMOHUMAaHUU
MEXIyHAPOAHOTO MPOLECCa U pACCMOTPEHUS J€JI B LIETIOM.

JJ1 HUTHPOBAHUS B HAYYHBIX MCCJIEOBAHUAX
I'mnamanos J[.P. CooTHOmIEHUIO IOPUCIAUKIMOHHBIX OCHOB MUII 1 mpuHIMIOB MOACYTHOCTH
/I Bompochl poccuiickoro u Mexaynapoaroro mpasa. 2023. Tom 13. Ne 5A. C. 323-328. DOI:
10.34670/AR.2023.21.59.042
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Beenenue

[lpu pasrpaHMyYeHUH MOHATUH IOPUCAMKIMS M TOACYIHOCTh HEOOXOJWMO YETKOE MOHMMaHHE
TEPMUHOJIOTHH. B MpaBoBOil Hayke CI0XKMIOCH NOHUMaHHE TOTO, YTO 00a ITHX HMOHATHS SIBIISIOTCS
CMEXXHBIMH JIPYT C IPYTOM, U YIOTpeOJIeHUE UX BO B3aMMO3aMEHIEMOM MTpakTHKe He OyaeT omKnOKoii,
OJTHAKO €CTh 3aKOHOMEPHbIE 0COOEHHOCTH KaXKJI0TO U3 HHX.

HanuonaneHble NpUHIMIOBL pa3HbIX CTpaH pas3JIMYarOTCs IO BOIPOCY O MEXIYHAPOIHOMN
IOPUCAMKIUY HUX cynoB. OTCI0/Ia M BBITEKAET Pa3JelICHUE B HAyKE HECKOJIBKHUX BHJIOB FOPUCIUKIINU.
Bo ®panuum nyaktel 14 m 15 crareum Kogekca Hamoneona, paspemaroT (GpaHIy3CKUM CyJam
paccMaTpuBaTh JIOOBIE MEXKIYHAPOIHBIE CIIOPBI, Kacaromuecs (paHIy3ckoro rpaxaanuna. Cyn
BenukoOputanun o0051aaeT IOPUCIAUKLIMEW B OTHOLUIEHUM MEXAYHApOAHBIX CIOPOB, €CIHM JIMIIO0
ABIsieTCA pe3uieHToM BennkoOpuranuu, B cooTBeTcTBUM C npaBwioM 11 Pernamenra BepxoBHoro
cyna AHrimu. JlonmyckaeTcst UCIIOJIb30BaHUE YCIYT JIULA, IPOKUBAIOIIETO 3a IPaHULIEH, WIX €CIIU CIIOP
KacaeTcs UMYIIeCTBa, HaxosIerocs B BenmukoOpuranum.

CynebHas BIIacTh NMOJOTYETHA CTPaHE MOCPEICTBOM pACIpeNeIeHUs] BHYTPEHHUX MOIHOMOYHI
JUIS PELICHUs KIIIOUEBBIX BOIIPOCOB MEKIYHAapOJHOM BJIACTH B LIEJIOM. B Mupe Bce cTpaHbl M uX
3aKOHbI, OCHOBAaHHbIE HA HAIIMOHAJIBHBIX 3aKOHAX, UMEIOT IPEesbl U MOJTHOMOYHS CBOUX CYAEOHBIX
OopraHoB. B cBsi3u ¢ 3TMM B MHPOBOM COOOILIECTBE M B HAay4yHOH JUTEpaType BO3HUKIN TPHU
YCTOSIBIIUXCSI BUJIA «MEXAYHApOAHOM FOPUCIMKLIHMKU»: POMAHCKas WM JIATUHCKas, F€pMaHCKas U
cucrema obuero npasa. [IpuMepaMu B 3TOM OTHOIIEHUU SBIAIOTCA DpaHIMs U ee MPABUTEIbCTBA-
npeemHuky, npusssmue Konexc Hamoneona 1804 r. m uwactuuyHO patuduimpoBanu PerimameHT
¢dpanmysckux cynoB 1806 r. Hemenkas cuctema OcHoBaHa Ha ['pakgaHCKOM MpOIECCyabHOM
kozekce 1877 r., HpUHITOM MHOTHMHU CTpaHaMH €BPOINEHCKOr0 KOHTUHEHTA U APYTUX KOHTUHEHTOB,
B yacTHOCTH fInmonueil. TpeTbs cuctema, HaKOHEL, BKIIOYAET CTPaHbl aHIVIO-aMEPUKAHCKOTO IpaBa
[['unmanos, 2022].

OcHoOBHOE coaep:xaHue

B MexayHapogHOM 4YacTHOM MpaBe IMOHATHE IOPUCAUKIHMM TPATUIUOHHO TECHO CBS3aHO C
MOHATHE CcyBepeHurtera. FOpUCAMKIMS TO3BOJSET TOCYIAPCTBAM OCYIIECTBISAThH CYBEPEHHYIO
HE3aBHCUMOCTh KOTOPBIMH OHHU HaJEJeHbl B IJI00ANbHON cUCTEME (OpPMaAIbHO PaBHONPABHBIX
rocyJapcTB, Ye€pe3 KOHCTATallUI0 TOro, YTO 3aKOH KacaeTcs JUIL WM JIeITeIbHOCTH, B KOTOPOH OHU
MMEIOT 3aKOHHBIM MHTEepec. CyBEpEHUTET, OJJHAKO, HE TOJBKO CIYKUT KOHIENIUEH, MO3BOJISAIONIEH
OCYHICCTBIIATE HOPUCAUKIHWIO B OTHOHICHUHW TIpaXaaH W HOPpUAWYCCKUX JIMIL, HO M TaKXE KakK
CIepKHUBAIOIIEe YCTPOUCTBO: HHPOPMHUPYET O MPUHITHH MEXIYHAPOJIHBIX HOPM, OI'PaHUYMBAIOIINX
(u3nyecKkre BO3MOXHOCTU rOCYAapCTBEHHOM IOpHCIMKIMU. ['ocynapcTBa BIIOJIHE MOTYT IPUHUMATD
3aKOHBI 1 HOPMBI PETYJIUPYIOIINE BOMPOCHl HE MUCKIIOYUTEIHHO BHYTPEHHUX MHTEPECOB IPaXkJaH U
OpraHu3aluii, TeM caMbIM MOCATaThb HA CYBEPEHUTET Ipyrux rocyaapctB. [lo cyru, 3aKoHBI
FOPUCIIUKITUN PAa3TPaHUYUBAIOT KOMIIETEHIINIO MEXy TOCyIapCTBaMH, U, TAKUM 00pa3oM, CIIyKaT
OCHOBOIIOJIATAOIIMMH «ITPABUIIAMUY MEXTYHAPOIHOTO MTPABOMIOPSIKA.

KOpucaukius B 11e710M, MpeACTaBIsAeT cO00H nmepedeHbh 00bEAMHEHHBIX TPABOBLIX HOPM, KOTOPHIE
PEryjiupyroT HIpaBOBbLIC OTHOLICHHA B paMKaX NPUMCHUMOTI'0 ITpaBa B 3aBUCUMOCTHU OT OIIPCACIICHHBIX
obcrosiTenseTB [ Apxumosa, 2016], Takux Kak:

— TEpPUTOpHAILHAS IPUBA3aHHOCTD;

— MECTO HaXOXJeHHE CyOBheKTa ((PU3HMUECKOTO WU IOPHINYECKOTO JTUIA);
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— MECTO HaxO0>KJICHHE UMYIIECTBA;

— HaJIMYKE MEXIYHAPOJHBIX JOTOBOPOB U COTJIALICHUM.

LleHTpanbHOE MECTO TEPPUTOPHATIEHOCTH B TPaBE IOPUCAUKIIMU, OJJHAKO, HE 00s3aTEILHO BCETaa
SBIICTCS 00s3aTenbHOM HEOOXoAuMOCThio. C  pa3BUTHEM TPABOBOM HAYKH FOPHUCIUKIIUS
YCTaHABIMBAETCA HE TOJBKO HAJ TEPPUTOPUATIBHOM TOCYIapCTBEHHOCTBIO, HO WM IO APYIHMM
kpurepusam. K npumepy:

— JICHE)KHAsl IOPUCIOUKILMS, «CBsI3aHHAs C KanuTaiom». OHa MNOAXOIUT K BOIIPOCY O TOM,
NPaBOMOYEH JIM CyJ PaccMaTpHBaTh Jel0 O (MHAHCOBOM CTOMMOCTH. DTO OTHOCHUTCS K
MMYIIECTBEHHON ropucaukiuu ['paxmanckoro cyna. OCHOBHas 11€JIb  YCTaHOBJICHUS
UMYIIECTBEHHOW MOJICYITHOCTH COCTOMT B TOM, YTOOBI HE JOMYCTHUTh OOpEeMEHEHHs cyaa
BBIIECTOALLEH NHCTAHLINY;

— MapajjieNibHas IOPUCAMKIUS CYIIECTBYET, KOT/Ia JBa WJIM Oojiee CyI0B M3 pPa3HBIX CHUCTEM
OJIHOBPEMEHHO 00J1a/1al0T IOPUCIUKIIMEH B OTHOLIEHMH KOHKPETHOTO Aena. B aToil curyauuun
CTOPOHBI OYIyT cTapaThCsl, YTOOBI UX TPAXKIAHCKOE WM YTOJOBHOE JIEN0 ObLIO PACCMOTPEHO
B TOM Cy/JIe, KOTOPBIH, IO UX MHEHUIO, OyJIeT ISl HUX HanboJiee OIaronpusiTHBIM;

— CHpaBeIMBast FOPUCIUKITUS JA€T TOJITHOMOYHS CyAaM MPeANPUHIMATh KOHKPETHBIC ACHCTBUSA U
M3/1aBaTh HEKOTOPBIE MPUKA3bI IS JOCTHXKEHUSI CITPABEJIMBOTO U PA3yMHOT'0 pe3yJibTaTa. DTH
pelieHns 0OBIYHO BBIXOMAT 32 paMKH 3aKOHAa B TOM CMBICIIE, YTO MOJACPXKKaA, OKa3bIBacMasi
CylaMu, He 00s13aTelIbHO MOXKET OBITh MOATBEPKI€HA CTAThEW WIH HOPMOM.

— Ane/UIALMOHHAs IOPUCAMKLUSA OTHOCUTCS K IIOJIHOMOYMSIM CyJa paccMarpuBaTh WIIU
peneTupoBaTh JeNa, KOTOpble YK€ OBbIM pacCMOTPEHbl B CyJdax ApPYroro rocynapcrsa. B
WHIUNUCKUX 00CTOSTENhCTBAX U Bricokuii cyn, n BepxoBHBIN cyn 001a1ar0T anemisiiuoOHHON
IOPUCTUKITMEHN 11 pACCMOTPEHHUSI IaHHBIX BompocoB [['uiamanos, 2022].

— IlepBoHauanbHask FOPUCIUKITUS OTHOCUTCS K TIOJIHOMOYHUSIM CyJla TPUHUMATh K CBEICHUIO JIelia,
KOTOpBIE MOTYT OBITh PEIIEHBI B 3TUX Cy/ax B CAMOM MEpBOM MHCTAHIIUN

Jlist Haumy41iero yJoBIeTBOPEHUs MOTpeOHOoCTel o0IecTBa, ISl IydIlel peaanu3aluy aclieKToB
TpaHCHAIMOHAIBHOM 3aIUTHl TIPaB TPaXJAaH W IOPUIAMYECKUX JIHUI] IOPUCAUKIIMS OCHOBBIBACTCS Ha
MEXIyHapOJAHOM 4YacCTHOM TIpaBe, KOJUTM3MOHHOM IIpaBe, BHYTPEHHEM IpaBe rocyjaapcrsa. B
dbenepanusx, Takux kak CoeauHennble IlITaThl, 00JacTH HOPUCTIPYACHIIMH PACIPOCTPAHIIOTCS Ha
MECTHBI YpPOBEHb, YpPOBEHb INTaTa W QeaepanbHblii ypoBeHb. lIpuMepoM MOXKET CIyKUTh
AKCTEPPUTOPHAIBHON BJIMSHUE HAIMOHAIBHOTO 3akoHoaaTenbcTBa CIHIA. Crennanin3npoBaHHBIN
3akoH CIIA, peryaupyronuii OTHOIICHHS M0 CUYeTaM HaJOTOBUKOB HHOCTpaHHBIX O0aHkoB (FATCA),
00s13pIBa€T HMHOCTPAaHHBIE OaHKU OBbITh TOMOTUeTHBIMU perynsitopam CIIA 1o coBepiraeMbiM
oTiepaIsaM TpakIaHaMU JTaHHOUM cTpaHbl. B MPOTUBHOM ciiydae IOPUCIUKIIMOHHBIC TPUHIIUITBI OYIyT
pacrpocTpaHsATcS U Ha OaHKH, Haxoasmmumecs 3a npenenamu CIIA.

[ToncynHoOCTb, B CBOIO OUEpeab NMPEACTABISAET COO0M OTHOCUMOCTD CIIOPOB O MpaBe U APYrux e
K BEJICHUIO ONPEIETICHHBIX CY/I0B.

[loacynHOCTh yallle BCEro pacCMaTpPUBAIOT B ACIEKTE HAIMOHAJIBHOIO 3aKOHOJATENbCTBA, MPHU
OTIMpPaBKe MPaBOCYIUs CyJaMu BHYTPEHHETO TpaBa.

B mpaBoBoit Hayke Poccum pasznmuuaroT 1Ba OCHOBHBIX BHJA TOJCYAHOCTH: TpEAMETHAs M
MIPOCTPAHCTBEHHAS. [IpeameTHass  MOACYIHOCTh OCYUIIECTBJISIET  pacOpeleseHue  Jeln
neprneHaukynsapHo. K mpumepy, B AHTINH, Cyasl rpadcTB, Cyabl KOPOHBI, CIIEIUATH3NPOBAHHBIC CY/IbL.
Heo6xoauMo mnoHuUMaTh, 4YTO KBaIM(UKALUS Cyaedl aHAJOTHYHBIM 00pazoM (opMupyercs Io
BEpTUKAJIE, COOTBETCTBEHHO CTENEHb HE3aBUCUMOCTH CyJa MOBBIIIAETCS B 3aBUCUMOCTH OT
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BBIIIECTOSAIIEH HHCTAHIIUH.

[Ipu paccMoTpeHMHM TPOCTPAHCTBEHHON MMOACYIHOCTH HEOOXOJMMO TIOJb30BAaThCS B TIEPBYIO
ouepeab TEPPUTOPHAIBHON 3aBUCUMOCTHIO. B aHHOM cilyyae MeCTO KHTEJIbCTBA OTBETYHMKA OyneT
SIBJISITBCSL OCHOBHBIM KpuTepueM onpeaeienus noacyanoctu. Cratesa 20 I'paxnanckoro kojaekca PO
(manee — 'K P®) onpeniensieT, 4TO MECTO JKUTEIBCTBO IPaKIaHUHA — MECTO, TJI€ OH MPEUMYIIIECTBEHHO

IIPOXKUBAET, a Yy OpraHU3aluil — MECTO HUX IOPHUIMYECKOW perucrpauuu. B cBoro ouepens,
IIPOCTPAHCTBEHHAS [IO/ICYTHOCTb MOAPA3IEISETCS Ha CIEIYIOIINE BUBI:

— aJbTEepPHATUBHAS;

— UCKJIIOUUTENbHAS,

— JIOTOBOpHas;

AJIbTepHATHBHAsE UMEET MECTO OBITh B TOM CIllydae, KOTJa HCTIy TPEIOCTABISETCS IMPAaBO
CaMOCTOSITEJIHO 110/1aBaTh MCKOBOE 3asBJIEHUE B CYyJl 10 MECTY CBOEr0 HaXOXJEHHus, crarbsi 29
I'paxxnanckoro nporeccyanbHoro kojekca PO (nanee — I'TIK PD).

HckarouuresbHass — OT CJIOBa HCKJIKOYEHHME, COOTBETCTBEHHO 3aKOH MHCKIIIOYAET Jpyrue
BO3MOXXHOCTH TIOJJa4U UCKA, KPOME T€X, KOTOPbIE MPSAMO yKa3aHbl B 3aKOHE, & KOHKPETHO B cTaThe 30
I'TIK P® paerca ucuepnbiBarolMii nepedueHb o0bekToB mpaBa [Boponos, 2015]. K Hum Oyayt
OTHOCHUTCSI, K IPAMEPY, UCKH, CBI3aHHBIE C TPABOM Ha 3€MEJIbHBIC YIaCTKU U BCE, YTO C HUMU CBS3aHO,
KHJTBIC M HEXKHITBIC CTPOCHHS, U IPYTHE OOBEKTHI, TPOYHO CBSA3AHHBIC C 3eMEIbHBIMH Y4aCTKaMH, UCKU
I10 JIOTOBOpaM IEPEBO3KH, UCKH HACJIEI0OBaHUSI.

JloroBopHasi MOACYAHOCTh — JAaeT MpaBO CTOPOHAaM JOTOBOPHUTCS IO MOBOJAY BbIOOpa cyaa, U
MPOIKCATh 3TO B JOTOBOPE WM COTJamieHuu. JaHHbIi BUA 1aeT BO3MOXKHOCTb 3allIUTUTh CBOM IpaBa
U MHTEpechl Hanbosiee yA00HbIM CIIOCOOOM.

3akiroueHue

Takum oOpa3oM, NHOJBOAS HTOr CIEAYyeT OTMETUTh, YTO HA CETOJHSALIHUM JeHb TEPMHUH
MOJICYTHOCTh ~ YIOTPEOsAeTCs] MCKIIOYUTENIBHO B HALMOHAJIBHOM  3aKOHOJATENbCTBE, IS
pacmpeneneHus Jesl BHYTPU rocyJapcTBa MEXAy cyaamu. JlaHHBIM TEPMUH LIUPOKO HCIONIb3YETCS
HCKJIFOYUTENIBHO B POCCUMCKOM NMPAaBOBOM HayKe. TE€pMUH HOPUCAMKLHUS «HU3BAT» U3 COACPKAHUSA
POCCUICKHX HOPMATHUBHO-IIPABOBBIX AKTOB.

Opnaxo, paccMaTpuBasi JaHHBII BOIIPOC Ha YPOBHE MEXIYHAPOIHOM, OTMEYAEM, YTO B JaHHOM
Clly4a€ aKTHUBHO IIPUMEHSETCS TEPMUH HOPUCAMKIUA, I Pa3sTPaHUYEHUS HE TOJIBKO HEJI MEXAY
CyJlaMH, HO U MEXJy KOMIIETEHTHBIMUA OpraHaMu B LIeJIOM. FIMEHHO MO3TOMY, TEpMHUH FOPHUCIUKIUS
10 CBOEMY CO/IEpKAHMIO SIBJIsIETCS 00Jiee KOMIIEKCHBIM HHCTUTYTOM.

Jlenaem BBIBOJ], YTO JaHHBIE TEPMHUHBI SBIAIOTCS CMEXHBIMH, U TPU YHNOTPEOJIEHUU KOTOPBIX
HE00X0IMMO OTMEYaTh, O KAKOM YPOBHE IIPaBa, MEKAYHAPOIHOM WJIM HAIlUOHAJIBHBI, UJET PEUb.
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Abstract

This article is considered within the framework of a global approach to the jurisdictional basis
for the application of law by the state and specialized bodies. Public relations, including those
complicated by foreign elements, affecting various kinds of state principles, are developing at an
enormous speed, and, accordingly, entail a change in the entire legal international system. This
article analyzes and discusses the basic scientific and legal principles of jurisdictional foundations
that underlie the international civil process, compares the concepts of jurisdiction and jurisdiction
of national law. The paper assesses the application of various types of jurisdiction and jurisdiction
of national law, emphasizes their role as public institutions of private international law. Such types
of jurisdiction as monetary, parallel, fair, original, appellate and such types of j jurisdiction of
national law as territorial or spatial and generic or subject were considered. As a result, a conclusion
was made about identical concepts of jurisdictions and cognizance within the framework of private
international law, the main difference of which is the application of the latter within the framework
of national and domestic law and legislation, and jurisdiction in the broad understanding of the
international process and consideration of cases in general.
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