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Abstract

Based on the generalization of international experience, it is shown that in developed
countries there is a clear link between the status of the indigenous population and the likelihood
of imprisonment, while indigenous offenders are treated more leniently. The article shows that
indigenous Australians brought to court are less likely to receive a prison sentence compared to
non-indigenous Australians in a similar situation. The study shows that the application of the
"therapeutic™ court model for indigenous peoples can reduce the dependence of judges on
stereotypes and the likelihood of unfair sentences against minorities. Further research is needed
to fully understand the impact of minority status on the likelihood of incarceration. At the same
time, lighter sentences may be imposed in higher courts due to the political consequences of the
overrepresentation of indigenous peoples in prisons and the associated marginal position of this
group in society. In conditions of limited time, decisions may be based on stereotypes that are
widespread in society.
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Introduction

This article is devoted to the study of the impact of social factors, in particular, belonging to an
ethnic group of the indigenous population, onthe severity of sentences. In the United States, where the
vast majority of sentencing research is conducted, the fairness of court sentences is currently the most
significant cause of political trials. The issue of disparity in sentencing outcomes is the subject of a
significant amount of research. However, by concentrating the research focus only on the level of the
social context, this approach can lead to contradictory conclusions.

Main content

The main problem of culpability is focused on judicial assessments of the defendant's guilt and the
degree of harm caused by their offense, and is conditioned by the philosophy of retribution in
sentencing. Thus, it is obvious that justice requires that the severity of the crime be balanced by the
imposition of a punishment proportional to the criminal damage caused. Judicial guilt assessments
focus on the defendants' current and past criminality, including: the seriousness of the crimes currently
committed, the previous criminal history, the criminal past. Speaking about the court decision, it can
be argued that it is based on the following factors: the culpability of the offender, the risks of the
defendant's lack of isolation (protection of the community) and issues of his social significance for his
environment.

In addition, a conviction for multiple crimes probably affects the court's perception of the
seriousness of the crime. The criminal background of the offenders may affect the assessment of guilt
(for example, the perception of guilt may probably be overestimated due to repeated violations). The
health status of offenders, a history of substance abuse and victimization may also be affected. For
example, guilt can be reduced in those who are offended in response to being a victim themselves, have
substance abuse problems, or poor mental health. As a rule, the seriousness of the offense is assessed
using the statutory classifications of offenses and prescribed penalties.

The need to protect the community is linked to judicial projections relating to the offender's future
danger, so it is linked to the offender's upcoming behavior. Judicial officials predict the relative risk
that offenders pose to society based on factors such as the severity of the crime and criminal history. In
addition, characteristics of the offender such as marital status, employment status and substance abuse
may be taken into account. For example, the risk may be reduced for offenders who are employed
and/or have stable family relationships/responsibilities, as these factors indicate an increased level of
informal social control. Although drug abuse can reduce the perception of guilt, it can also serve as an
indicator of the risk of reoffending. Substance abuse has a criminal past, which increases the risk of
future offenses and, consequently, harm to society. Taking into account the risk of being left at large
(or protecting the community) is based on factors similar to the assessment of guilt. However, a number
of sources claim that this basic problem differs from the admission of guilt, since the concepts of risk
are supported by the philosophy of sentencing incapacity and deterrence, the ultimate goal of which is
to protect the community.

Public or political expectations that may affect the social standing of the court and social constraints
include consideration of a number of limitations and costs of the offender, such as the offender's ability
to correct in the penal system, violation of family care responsibilities.

Sentencing decisions are often made under tight time constraints. This may lead to a lack of
comprehensive and reliable information about aspects of the circumstances in which the accused are
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located, provided to court officials. On the other hand, contradictory or overly detailed information
may be difficult to use to make a decision, given the time constraints of the decision-making process.
These conditions can lead to reliance on "perceptual contractions” that allow court officials to manage
information and uncertainty in the decision-making process. First of all, this approach allows, based on
stereotypes and perceptions related to the characteristics of the offender, such as race, gender and age;
participation in the decision-making process through attribution, that is, assessment of the defendant's
belonging to certain groups, more dangerous than more criminal or risky than others. This tendency to
make racial, gender and age assumptions in response to a lack of time in the judicial environment,
according to some experts, has led courts in the United States to treat "a young black/Latino man" as a
symbol of a propensity for crime and danger. Problems related to judicial issues are further shaped by
organizational constraints in the judicial environment.

Conclusions about the disparity in the treatment of raciallethnic minority defendants have led
sentencing scholars in the United States to conclude that these statuses carry with them criminal
stereotypes that are subconsciously used by courts to impose sentences. Empirical research conducted
since the beginning of the 21st century shows that racial/ethnic minorities are more severely punished
than others. For example, Hispanic and African-American criminal defendants are more likely than
"Whites" to be sentenced to prison.

In the last ten years, only a few studies have been conducted on the indigenous peoples of the
Northern Hemisphere and sentencing. Overall, based on these several studies, there is evidence of
negative discrimination in the decision to incarcerate Native American offenders in the United States.
In contrast to the extensive literature on raciallethnic sentencing inequalities in the United States,
studies on the relationship between indigenous status and sentencing are less common.

Research conducted in Canada on the impact of legislative reforms in the late 20th century on
sentencing of Aboriginal offenders has shown the equality of sentences between indigenous and non-
indigenous Canadians. However, this finding reflects the sentencing by a Canadian higher court (and
therefore an increase in available time), rather than the decision-making by a lower court (i.e., the
province). Compared with the United States and Canada, a multidimensional statistical analysis of the
impact of indigenous status on sentencing in Australia was conducted based on a complete sample of
data on court sentencing of indigenous people. Being classified as an ethnic group of an African
American and a Latino, being a Native American may also cause the perception of a greater propensity
for criminal behavior.

Based on current scientific knowledge, there is little evidence of negative discrimination against
Indigenous defendants sentenced to prison in Australia. In addition, there is a problem of imposing
excessively "lenient" sentences, taking into account the social inequality of indigenous peoples.
However, this does not apply to repeated violations, when prison terms are set significantly higher than
for representatives of other peoples. The reason for this, according to the researchers, is that sentencing
decisions in lower courts in Australia are often made within minutes, taking into account information
about the defendants and their circumstances, limited to brief statements made by a defense lawyer, the
offender or police prosecutors. Onthe contrary, defense and prosecution lawyers often submit extended
statements of aggravating circumstances and mitigation of punishment to judges of higher courts, they
are provided with written or oral reports before sentencing and statements on the impact on victims,
and they can postpone the proceedings for more thorough consideration. Faced with constraints such
as the lack of time for magistrates in lower courts, "perceptual contractions™ (i.e. community-based
stereotypes) can be grounds for sentencing. Unlike Awustralia, in the United States, parliamentary
reforms of the Canadian Criminal Code, which more broadly created a set of guidelines for sentencing
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all offenders, also contained a specific provision recognizing the unique circumstances of indige nous
defendants: “all available sanctions, other than imprisonment, which are reasonable in the
circumstances, must be considered for all offenders, with particular attention to the circumstances of
indigenous offenders.”

Indigenous  communities are viewed as ‘'disturbing,” unreliable,”  “dysfunctional,”
"disintegrating,” and "prone to criminal behavior.” The perception of indigenous peoples as people
prone to deviant behavior is characteristic of Australian society, as the results of opinion polls show.

While higher courts may impose too lenient sentences due to the need to take into account the
political consequences of the overrepresentation of indigenous peoples in prisons and the associated
marginal position of this group in Australian society, in a limited time at the micro-level of the lower
court, decisions may be based on stereotypes prevalent in society.

Conclusion

The application of the model of a "therapeutic” indigenous court in the Australian judicial system
reduces the dependence of judges on perceptual reductions, and with it the likelihood of negative
sentencing in relation to discrimination against minority groups. Further research is needed to better
examine the impact of the status of minority groups on the likelihood of receiving prison sentences.
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AHHOTAMA

Ha 00o0mennn MeXIyHapOJHOTO OIbITAa MOKa3aHO, YTO B Pa3BHUTHIX CTpaHax HaOIrOmaeTCs
SBHAs CBSA3b MEXIY CTaTyCOM KOPEHHOIO HACEJIEHUs U BEPOSTHOCTHIO TIOPEMHOIO 3aKIH0YEHU,
IPH ATOM K KOPEHHBIM IIPAaBOHAPYLMTEISIM OTHOCSTCS CHUCXOJUTENbHEE. B cTaThe MOKa3aHo, 4To
KOPEHHBIE aBCTPAJIUHLIbI, IPUBICYEHHBIE K CY/ly, PEKE MOTY4ar0T TFOPEMHBIN CPOK IO CPABHEHUIO
C HEKOPEHHBIMHU aBCTpATUNILIAaMU B aHAJOTMYHOW cuTyaiuu. lccienoBanue mokasblBaeT, 4TO
IIPUMEHEHHUE MOJIENH 'TeparneBTUUECKOro" cyga JUlsl KOPEHHBIX HAapoJOB MOXET YMEHBIMTH
3aBHUCHMOCTb CyA€i OT CTEPEOTHUIIOB U BEPOSTHOCTh BBIHECEHUS HECIPABEUIMBBIX IPUTOBOPOB B
OTHOUICHUM MEHBUIMHCTB. TpeOyroTcsi nanbHEHIMEe HCCIEeN0BaHUS JUIsl MOJIHOTO TOHMMAaHUs
BIIMSHUSL CTaTyca MEHBIIMHCTB Ha BEPOATHOCTh TIOPEMHOIO 3akiroueHus. B To ke Bpems, B
BBICHIMX Cy/aX MOIYT Ha3zHayaThcsa 0oJjiee MATKUE IMPHUTOBOPHI M3-3a MOJUTHYECKUX MOCIEICTBUNA
M30BITOYHOM TPEJCTABICHHOCTH KOPEHHBIX HApOJOB B TIOPbMax M CBS3aHHOTO C 3THUM
MapruHajibHOIO IOJIOXKEHHS 3TOW Ipynmbl B 0oOmECTBE. B ycIOBHSAX OrpaHUYEHHOIO BPEMEHU
IPUHIMAaEMBbI€ PEeIIeHUsI MOTYT OBITh OCHOBAHBI HA PACIIPOCTPAHEHHBIX B OOIIECTBE CTEPEOTHIIAX.
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