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AHHOTAIIUSA

[TpuHIHI CBOOOHOTO JOTOBOPa, KOTOPBIA YCTAHOBIICH U HA MPOTSDKEHUU C Hadayia CBOETO
YTBEPKJICHUSI IOCTOSSHHO TMpoBoauTca ['paxaaHckuM kouekcoM Poccuiickoit denepanmu,
SIBJIIETCSL OJJHUM M3 HanOoJiee 3HAUUMBIX B cepe (PyHKIHMOHUPOBAHUS I'PAXKIAHCKOTO 00IIeCcTBa
CTpaHbl. B COOTBETCTBUU C NEUCTBYIOIIMM 3aKoHoAaTeslbcTBOM P®, s HaceneHus ¢ TOUKHU
3peHUsl KaK HEMOCPEICTBEHHO I'PaK/IaH, OTHOCAIIMXCS K YACTHBIM JIMIIAM, TaK U T€X, KOTOPbHIC
MOTYT TpPaKTOBAaTbCAd 3aKOHOAATEIBCTBOM KAaK IOPUAMYECKHE JIMIA, YCTAHOBJEHBI JaHHBIM
JIOTOBOPOM OCHOBHBIE TTPUHIIMITEI CBOOOBI U TAPAHTUHU UX COOJIFO/ICHUS, OTIMCAHUE MPEICTIOB 1
OTPaHUYEHUN — C YUYETOM psifia YCIOBUM M ACHCTBYIOMIMX HOPM 3aKOHOJATENbCTBA. BaxkHO, 4TO
TaKo€ IMPaBO MO3BOJISAET JOCTUTATh HE TOJIBKO IIEJIOT0 psijia rPakIaHCKUX CBO0OO KOHKPETHOTO
(bU3UYECKOTO WM FOPUAMYECKOr0 JIMIA MyTeM IOMYIIEHUS YCIOBUM, B KOTOPHIX OH MOXKET
MOJTHOCTBIO PACKPBITh CBOM TMOTEHIMAT U OJHOBPEMEHHO C ATUM TOJYYUTh (PUHAHCOBYIO
MpHUOBLIb, HO €Ie U 3a CUET CO3JAaHMUS KOHKYPEHTOCIIOCOOHOM Cpejbl MO3UTHBHO MOBIUATH HA
SKOHOMHKY CTPAHBI B IIEJIOM, CO3/1aBasi YCIOBUS JIJIsl pa3BUTHUS CaMbIX Pa3HOOOPa3HBIX OTPACIICH.
BaxxHO yuuThIBaThH, UTO HAPSIAY CO CBOOOIAMHU ATOM c(ephl rPaskIaHCKOTO MpaBa CYIIECTBYIOT
€lIe W ONPENCIEHHBIE OTPAHUYEHUS, KOTOPHIE HAKJIAJbIBAIOTCS CaMbIMH PAa3HBIMH YaCTSIMU
3akoHoaarenbcTBa, HaunHast or ['K P® u YK P®, 3akanumBas «lIpaBamu o 3ammre mnpas
notpedurens». Bece 3T0 1aeT 0AHOBPEMEHHO BO3MOKHOCTH, HO M HaKIIAJbIBAET OMpPEIEICHHbBIC
OTpaHUYECHUS, HE JAIOIINE BO3MOXKHOCTE 00JIe€ CUITbHOM CTOPOHE-TIOAMMCAaHTY BOCIIOIb30BATHCS
CBOUM MPEUMYIIECTBOM JIJIs ITOJIaBJICHUS MPAaB BTOPOW CTOPOHBI.
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Beenenue

B cucreme rpaxnanckoro npasa P® nabmronaeTcss NpakTUYECKH TOCTOSHHOE TOBBIICHUE POJIU
7Ioropopa. Bemp HMMEHHO STOT mpoIecC, ONMUCHIBAEMBIH M 3aKpeIUIsieMbld  Pa3HOOOPa3HBIMU
IOPUIMYECKUMHU HOPMaMH, aKTaMH U [IPaBaMH, JaeT BO3MOXKHOCTb TPaXK1aHaM CTPAHBI BECTU CaMYyIO
pa3sHOOOpa3Hyl0 JEATEIbHOCTH: pPEAJIN30BBIBATH IIPaBa HA YACTHYI0 COOCTBEHHOCTb, BECTH
KOMMEpUYECKYI0 JEATEIbHOCTh, pPAcIoOpsKAaThCs CBOCH COOCTBEHHOCTBIO, KaK JABIDKUMOH U
HEJIBIDKUMOH, TaK W MHTEJUIEKTYaJIbHOW. JTO HOCHUT MO3UTUBHBIN XapakTep KakK C TOYKU 3PEHUS
pa3BUTHUS U (PUHAHCOBOI HE3aBUCUMOCTH KOHKPETHOTO I'Pa’KAaHUHA, TaK U B 00IEM SKOHOMUYECKOT0
COCTOsIHUA CTpaHbl U 06H_ICCTBa. BCIIB HUMCHHO AJIsd pBIHO‘-IHOfI 9KOHOMUKHU KpaﬁHe BaXHO HaJINM4UC
KOHKYPCHIIMM, @ OHAa BO3MO’KHA TOJIbKO B YCJIOBHAX, KOrga Ka)KIII)II\/JI rpaxaaivuH UMCCT MpPaBO BECTHU
caMble pa3HbIC BUBI ICSATEIBHOCTH, ONUPASCh UCKITIOYUTEIHEHO Ha CBOU JKEJIAHHUS M BO3MOXKHOCTH.

Hcxonst w3 BBIEH3IOKEHHOTO, BBITEKACT, YTO IO CBOCH CyTH, TI'PaKIaHCKHE OTHOLICHUS
6%pr10TCﬂ Ha CaMOCTOATCIBbHOCTH KaXXA0I'0O HHAWBUIA, JIMYHOM HHULIMATUBC, COBOKYIIHOCTH
cB000/1, KOTOPBIMU 00JIaA€T IPaXkAAaHUH CTPAHBI.

OcHoBHAas 9YaCcTh

Uro kacaeTcsi HEMOCPEICTBEHHO COCTOSIHUS TPaKIaHCKUX oTHoueHuil B P®, To 3aech cBoOoa
3asBJIAETCS KaK I10JIHAS HEOTPAHWMYEHHOCTh YYAaCTHUKOB I'PAKIAHCKUX OTHOLIEHWM C TOYKHU 3pEHUS
BO3MO>KHOCTH 3aKJIFOYEHHS JOTOBOPOB U CAMOCTOSATEIBHOIO ONPEAEIECHUS UX COAEPKAHUSA. A 3HAUMT,
JIOTOBApUBAIOIIMECS CTOPOHBI CAMOCTOSITENILHO ONPEEISIFOT T€ paMKH OTBETCTBEHHOCTH U MpaBuia, B
KOTOpBIX OHHM COOMPAIOTCSl y4acTBOBATh HA T€X WJIM MHBIX yCIOBHsX. JIaHHBIN NMPUHIUI OLIEHUBAET
KaK OCHOBHOHM M KpaeyroJbHbI B ((OPMUPOBAHUU TPAXKAAHCKOTO OOILIECTBA M CTPOS UCCIIEI0BATENb
N.A. TlokpoBckuii, koTopelii B cBoeM Tpyde «OCHOBHBIE MpPOOJEMBI T'PAXKTAHCKOTO IPaBa»
CHEIHaIbHO 3TOMY BOIPOCY BBIIEIHII LENYyI0 TlaBy — «O0s3aTeNnbCTBa U3 JOTOBOPOBY.

OO0 3TOM XK€ TOBOPST U MHOTHE JAPYTU€ HUCCIEN0BATENN, KOTOPbIE MOCBALIAIN CBOM pabOThl U
ucclieloBaHusl 3ToN mpobiaematuke. OHU yKa3bIBalOT Ha TO, YTO B 3aKoHoJaTenbcTBe PP mMeHHO
MIPUHIUI CBOOOIBI JOTOBOPA, KOTOPBII MOXET B TOM WJIM MHOM BHUJI€ 3aKJIIOYAThCS KaK MEXy CAMUMHU
rpakJaHaMU CTPaHbI ((PUBIULIAMH ), FOPUITICCKUMU JIMIIAMH C JIBYX CTOPOH M MEXIY PU3HUECKUMHU U
IOPUANYECKUMH JIMIIAMHU BHYTPHU CyOBEKTA, SIBISETCS] OJJHUM M3 OCHOBOIIOJIAralOIIMX U 3aKPeTIseTcst
cratbel 421 I'pasxxnanckoro konekca Poccuiickoit @enepanui.

B ocHOBY 3TOro npuHIHIA MOJOKEHBI CIEAYIOIINE KIIIOYEBbIE aCIEKThI, KOTOPhIe U (HOPMUPYIOT
JaHHOE TIPAaBO:

— Crienky WM JIOTOBOP MOKHO 3aKJIFOYMTh Ha OCHOBE CBOOOJHOTO BOJIEH3bsBICHHA. TO ecTh
rpaXXAaHUH KaK YaCTHOE JIUI0 WJIW IOpUNUEcKas OpraHu3alys MOTYT 3aKJIIOYHUTh 1I0TOBOP WU
OTKa3aTbCsl OT €ro MOJIUCAHMs, WCKIIOYUTEIbHO OCHOBBIBAasCh Ha CBOMX HMHTEpecax H
xkenaHusax. lIpuHyXIeHne K 3aKII04YeHHIO 10T0BOpa SBIISETCS HENPABOMOYHBIM JEHCTBHUEM,
IIpECIEAYEMBIM I10 3aKOHY.

— [Ipu moxnucanuu TOrOBOPOB KaXkJasi U3 CTOPOH CaMOCTOSITEIbHA B BBIOOpE «I1apTHEpa». ITO
bopmynupyetcst kKak cBoOOa BbIOOpA KOHTPAreHTa.

— [locnennuit KIOYEBOM MpPUHIUIN, (OPMHUPYIOUINH CBOOOMY 3aKIIOYEHHUS OTOBOPA, — 3TO
BO3MO)XHOCTb ~ CaMOCTOSITEJIbHO OrOBapMBaThb BCKO COBOKYIHOCTb YCIOBUH BHYTPHU
MOJAINUCHIBAEMOr0 T0KyMeHTa. Cro/1a MOYKHO OTHECTH KJIFOUEBBIC JaThl BHIITOJIHEHNUS 10I0OBOPA,
olpeieNeHHble 0053aHHOCTH (C OAHOM WU ABYX CTOPOH), APYT'HE KIIFOUEBBIE TYHKTHI, KOTOPBIE
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ABIISIOTCS BaKHBIMU JJIs1 IOJITUCAHTOB U YAOBJIETBOPAIOT OJHOBPEMEHHO MOTPEOHOCTSIM JBYX
CTOPOH.

Hcxons U3 BRIIICONMCAHHBIX TYHKTOB, CTAHOBUTCS SICHO, YTO 00€ CTOPOHBI 110 3aKOHOAATEIbCTBY
U IOpUJUYECKUM HOPMaM SIBJISIOTCS PAaBHBIMUA M OJTHOBPEMEHHO C 3TUM HE3aBUCHUMBI JIPYT OT Jpyra
Cpa3y IO UMYILIECTBEHHOMY BOIIPOCY U C TOUKU 3PEHUS aJMUHUCTPATUBHOTO IMOAYMHEHUSI.

Takum 00pa3oMm, NPUHIUI JOTOBOPA, KOTOPBIM IMOJOXKEH B OCHOBY TPaXkIaHCKOIrO IpaBa,
OMUCBIBACTCS U PETYJIUPYETCs TAKUMH 3aKOHOAATEIbHBIMA U HOPMAaTUBHBIMU aKTaMU, KaK CTaThs 1 1.
4. TK P®, cratpsa 421 'K P®. B HuUX KIIOUEBBIMM TEPMUHAMHU U OTPaHMUYMBAIOLIMMHU PaMKaMHU
SIBJIAIOTCSI OCHOBBI TOTO, YTO JIOTOBOP 3aKJIF0YAeTCsl Ha JOOPOBOIBHON OCHOBE Cpasy JBYMs CTOPOHAMHU
M MMEHHO OHM Ha OCHOBE MapuTeTa OIMpeaessioT ero coaep:xkumoe. Ho mpu 3ToM HEoOXoammo
PYKOBOJICTBOBATbCSI U 001N 3aKOHOAATEIbHON 0a30i cTpaHbl, TAK KaK HU OJHH U3 IPOMHCHIBAEMBIX
IIYHKTOB HE MOXXET MPOTHUBOPEYUTH JCHUCTBYIOIIEMY 3aKOHOJATENbCTBY. TakuMm o0pa3oM, MOXKHO
KOHCTaTHpPOBaTh, YTO HU OJHU M3 IYHKTOB, BKIIOYAEMBIX B JIOTOBOP, HE MOXET BCTYNaTh B
MIPOTUBOPEYUE C JACHCTBYIOUIMM 3aKOHOAATeNbCcTBOM P®d wumu JpyruMu MpaBOBBIMU aKTaMU,
BBE/ICHHBIMHU B JICUCTBHE.

Spxum npuMepoM 37€Ch MOXKET OCTYXUTh YCTaHOBJIEHHE LIEHBI HAa TOBAP, KOTOPBI OrOBApUBAIOT
Y TIPONHCHIBAIOT 00€ CTOPOHBI, HO JIMIIH 33 TEM UCKITIOYSHHUEM, KOT/1a CTOMMOCTD KacaeTcsl POTyKIIHH,
KOTOpasi MOET OBITh OTHECEHA K KaTETOPUH «eCTeCTBEHHOW MoHomnoymmy [ Mmrormmna, 2016].

Wuorga, korma CTOPOHBI 3aKJIIOYAIOT JOTOBOP, OHHM B YCIOBUSAX JIOKyMEHTa MPOMHCHIBAIOT
OTJIeNIbHbIE TYHKTHI IEHCTBYIOIIEr0 3aKOHOJAaTENIbCTBA, HEKOTOPBIE U3 aKTOB UJIM OIIMPAIOTCS HAa paHee
c(OpMUPOBAHHbIE JOKYMEHTHI. B 3TOM ciyyae HEMOCPEICTBEHHO B IOKYMEHTE CTOPOHBI YKa3bIBAIOT
MYHKTBI, KOTOPHIE MX YCTPAUBAIOT C TOYKH 3PEHHs COONIOJCHUS 00s3aTeNbCTB. Takod JOKYMEHT
MOKHO OTHECTH K KaTE€rOpHH CMEIIaHHBIX TOTOBOPOB. M mpu HECOOMI0IeHUU YCIOBUN TOKYMEHTa
KaKJasi CTOPOHA HECET OTBETCTBEHHOCTb, UCX0/1 U3 TOTO HOPMATHBHOI'O aKTa UJIM 3aKOHA, HAa KOTOPbIE
OIMMPAETCsl 1I0rOBOP, HO, BOBMOXKHO, C JOMOJHUTEIbHBIM OTOBOPOM HEKOTOPBIX HIOAHCOB, KOTOPHIE, B
CBOIO OYepeib, B 00s13aTEIILHOM MOPSAKE TOKHBI OBITH MPOMHCAHBI B 3aKII0YaeMOM JTOKYMEHTE. DTO
TaK Has3bIBaeMas «cCorJjallaTelbCckas 4YacTh» — COIJIAllIEHHE, KOTOopoe (QOopMHUpYeTCs HCXOIsi U3
WHTEpecoB noanucanToB [ Tutos, 2010].

Ho ecnu HexkoTOpple MOMEHTBHI HE OTOBOPEHBI B JIOKYMEHTE, TO TOI/Ia PEryJMpOBaHHE CIOpa
MEXIYy CTOpPOHAMH IMPOUCXOJIUT UCKIIOUYUTEIBHO Ha OCHOBE TUCIO3UTHBHOW HOPMBI HIIM OOBIYaEeB
(ycnoBwii) ne10Boro o6opora.

Ecnu ykaspiBaTh KIIIOYEBBIE TpaBHUiia JOTOBOPHOTO IpaBa, TO CIIEAYEeT OTMETUTh, YTO CaM
MIPUHIIMII, HA OCHOBE KOTOPOT'0 3aKJIFOYAIOTCS JOTOBOPA, OMUPAETCS Ha CIeAYIOLINE MOMEHTHI:

— CaMOCTOSITEIPHOCTHA PEIICHUsI, KOTOPOE MPUHUMAIOT 00€ CTOPOHBI MPHU 3aKIIOUYECHUU JTFOOBIX

THUIIOB JIOTOBOPOB. 37€Ch MOJHOCTHIO UCKITIOYAETCS MPUHYKIECHUE K MOAMHUCAHUIO IOKYMEHTA.

— IlomHas cBo60/1a B BBIOOPE KaXKI0H CTOPOHBI KOHTPAreHTa.

— PaBeHCTBO CTOpOH HpU MPONHMCHIBAHUU BCEX MYHKTOB JIOTOBOpa. JTO JOCTUTAETCS 3a CUET
napuTrera CTOPOH U HaxOXICHHs KOMIIPOMHUCCA, KOTOPBIH YIOBIIETBOPAET 0O0OUX
MOAMUCAHTOB.

— OO0e CTOpOHBI TaKKe JOHKHBI 00J1a1aTh OJUHAKOBBIMU IOPUANYECKUMHU ITPABAMH.

— Kaxnplif 13 moANMMCaHTOB MOXET 3aKJI04yaTh J0roBOpa Kak CMENIAHHOTO TUMA, TO €CTh Ha
OCHOBE OTIPE/ICIICHHBIX HOPMATUBOB, aKTOB M 3aKOHOB, TaK U HE OMMCHIBAsI yCIOBHS Ha UX Oase.

— YcnoBus mponuchIBalOT CBOOOIHO, HA OCHOBE HHTEPECca CTOPOH.

— CTOpOHBI TaK)ke MOTYT 3aKJII04aTh JOroBopa, 0a3upysIch Ha AEUCTBYIOIIEM 3aKOHOAATEIhCTBE
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U TPOIUCHIBAas HEMOCPEICTBEHHO HOMEepa 3aKOHOB, aKTOB M JAPYruxX O(UIHaIbHBIX
JIOKYMEHTOB, KOTOPBIE yIOBJIETBOPSIIOT HHTEPECAM CTOPOH. DTO K€ MTPABUIIO MOKET KacaThbCs
U JPYTUX JOTOBOPOB, KOTOPHIE JICWCTBOBAIM paHee, — HA HUX JIOJDKHBI ObITH JaHbl TOYHBIC
OTCBUIKM B HOBOM 3aKJIFOYa€MOM JIOTOBOPE.

Kak BMAHO M3 BBIIENPUBEACHHBIX W JIETAJbHO OMNMCAHHBIX IYHKTOB, IpaXkJaHaMm, KOTOpBIE
MPEACTABIISIIOT YACTHBIX JIUL WIA IOPUIUYECKU 3aPETUCTPUPOBAHHBIE KOMIIAHUM, IIPEIOCTABISAETCS
MoJiHasi cBOOOAA C TOYKHM 3PEHHUS pealu3aldy NpaB U BO3MOXHOCTEW 3aKIOYaTh JOroBopa. ITo,
HECOMHEHHO, MTO3UTHB, TaK KaK BhIPAXCH OH CBOOOAaMu rpaxknadn. Ho 3To sBisercst u mpoOIeMHBIM
MECTOM, TaK KakK pealn3alysi TAaKuX BO3MOXKHOCTEH BBI3BIBACT M OINpEAENICHHBIC 3JI0yIOTPeOIeHNUs,
KOTOPBbIE€ HEPEAKO BO3HUKAIOT B IIPOLIECCE MOAIUCAHUS JOTOBOPA U JAIbHEHIIET0 €ro ucnonHenus. 1
9TO YTBEPKJICHUE TOATBEPIKIACTCS MHOTOUHUCIEHHBIMU JIeJIaMU CyJIeOHOM MPaKTUKH, KOTAa OJHA U3
CTOPOH T0JIa€T UCK MPOTUB BTOPOTO MOMUCAHTA MO MPUYMHE YIIIEMJICHUS CBOUX IIPaB U CBOOOI.

3neck mpeacTaBiseT co0oi HHTepec TOT (DaKT, Ha KOTOPBIN yka3biBaeT npodeccop A.B. Bonkos.
OH oTMeuaeT, 4TO TaAKME HEraTUBHbIE MOMEHTHI IPAKTUUYECKN HUKAK HE CBSI3aHbl C TEM, 4YTO CT. 421
I'paxxnanckoro komekca Poccuiickoit @epepaunu  siBisieTcss  HecoBepiueHHou. HaobGopor,
HCCIIEIOBAaTENb U YUEHBIH oOpalaeT BHUMAHUE Ha TO, YTO TaKKe 3JI0YyNOTPEOIEeHUS BOZHUKAIOT U3-3a
OTPULIATENIFHBIX CTOPOH YEJOBEYECKON JIMYHOCTH, OJKEJIaHUS HaXXWBBI W HEYMEHHUS JKHUTh B
COOTBETCTBUM C YCTAHOBJICHHBIMH NPaBUJIAMHU, TO €CTh (DaKTHUECKU SBIAIOTCS PE3yIbTaTOM
HECOBEPIIICHCTBA YeoBeuecko tuyHocTu [Boakos, 2015, 11].

Koneuno, nuita, KOTOphIE CO3AABAIM 3aKOHBI, MBITATUCH OTPEArHPOBATh W HA «UEIOBEUECKHE
cmaboctu». Tak, B myHkre 3 crarbu | ['paxxmanckoro komekca Poccuiickoit ®Denepanuu OHU
MIPOIKCHIBAIA MOMEHT, KOTJ[a CTOPOHBI MIPY BHIMIOJTHEHUH CBOMX 0053aTeIbCTB TOJKHBI OMMUPATHCS Ha
MIPUHIIMITBI TOOPOCOBECTHOCTH.

[ToaTOMY, 110 TAaHHOMY HOPMATHBHOMY aKTy, CTOPOHBI B 00s13aTE€ILHOM MOPSJIKE TOJKHBI YBaXKaTh
mpaBa U CBOOOJIBI MPOTHUBOIIOJIOKHON CTOPOHBI, KOPPETUPOBATH CBOM BBHITOJABI C ITUMHU AKTaMH H
YCIOBUSIMH, KOTOpBIE BBIJIBUTAET BTOpas CTOpoHA (MOAMUCAHT). B mpoTHBHOM ciydae mpu
BO3HUKHOBEHHH CIIOPOB M PA3HOTJIACUM, & TAaK)K€ COCTOSIHHMS, KOT/Ia HEYJOBIETBOPEHHAs CTOPOHA
MOJAeT UCK B CY/, JIaHHBIMA MOJMUCAHHBIN JOKYMEHT MOXXET ObITh NMpU3HAH HEJACHCTBUTENHHBIM. B
9TOM ciiydae cyeOHast MHCTAHIIMS MOXKET MPU3HATh HEJICUCTBUTEILHBIMU T€ YCIIOBUS, KOTOPbIE ObLIH
MPOMKCaHBI B 10oroBope. 1 3T0, HECOMHEHHO, BBI30BET HETaTUBHBIE MOCIEICTBUS sl OOIIero Jena,
MOATOMY C TOUYKH 3PEHHUSI IOPUIUUECKON YUCTOTHI U MIPOLIBETAHUS JI€Ja PEKOMEHYETCSI HE MbITAThCA
HapyIIUTh KIFOYEBbIC MPUHIIAITHI PABEHCTBA U JIEHCTBYIOIIETO 3aKOHOAATENIbCTBA, TAK KaK 3TO MOXKET
MPUHECTH TOJIbKO HETATHB M ONPEIECIICHHBIN MPOCTOM JIena.

ViMeHHO T0ATOMY MpHU COCTABIEHHWH IFOOOTO JOrOoBOpa KpailHE PEKOMEHIyeTCs COONI0AaTh
cB0OOOY BTOPOTO MOAMUCAHTA U yY€T €r0 MHEHUs; OMpejelieHue TPaHHIl aBTOHOMHUHN Ka)XJIOTO W3
MOAMMCAHTOB; BCIO COBOKYITHOCTH T'PaXKJaHCKO-TIPABOBBIX MPUHIIMIIOB. B TOM 4mCIIe 3/1eCh MOTYT OBITh
Y4TeHBl M HEKOTOphbIe orpaHudeHus. OHM dYalle BCETO BBIPAXKAIOTCI B BHUIE HOPM, KOTOpHIE
YCTaHaBJIMBAIOTCSI COBOKYITHOCTBIO 3aKOHOJATENbCTBA. X OT/EeNbHOE YKa3aHUE B TEKCTE JOKYMEHTa
JIOTOBOpa MOMOTaeT U30eXaTh HEKOTOPBIX MOTEHIIMATBHBIX MPOOIEeM, KOTOPbIE MOTYT BOSHUKHYThH B
pszne ciydaeB. Tak, HaOmonaeTcs npsiMas OTchlIka K 4. 2. 1. 2 ¢T. 1 'K P®, xoTtopast onuchIBaeT Takue
HOPMBI KaK 3aIlUTy HPAaBCTBEHHOCTH, 3J0POBBS, MPABOIMOPSAKA, 0E30MACHOCTH KaK KOHKPETHOTO
rpaXkJIaHNHA, TaK U rocyaapcTsa B 1iesoM [Pyanesa, 2006].

[TocneaHMit MyHKT BBIMICTIEPEUUCICHHOTO CITMCKA TOBOPUT HEMOCPEICTBEHHO 00 OTpaHUYCHUSX.
U oHu, KaKk 3T0 HU CTPAHHO, TAKXKE MO3BOJISIOT FrapaHTUPOBATH CBOOOIbI YENIOBEKA, IPEACTABISIONIETO
coboit oo duznuecKoe JUI0, TUO0 IOPUIUIECKH 0POpMIIEHHYIO opraHu3aiuio. Cpeau KIo4YeBbIX
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1enei orpaHu4eHus CBOOO MOKHO OTMETUTH CJIEYIOIIUE:

— YcuneHue NO3MLMU «cCJ1adoi» CTOPOHBI IyTE€M 3alllUThl €€ HHTepecoB. ONUCHIBAETCS 3TO
nyHKTOM 4 cT. 1 'K P®. 31ech u3105K€H MPUHIIUIT TOTO, YTO JOTOBOPHBIE OTHOIIEHHUSI HE MOTYT
OBITh HU3BEJCHBI JO TOMBITOK YIIEMJICHHUS] OJHON CTOPOHBI JIPYroil, u3BiedeHUs: OoJblIeit
npuOBUIM WM APYrod BBITOABI M3 3aMETHO Oosiee C€l1a0bIX MO3MIMK OJHOM HMX CTOPOH
HOJIHCAHTOB.

— Taxke ocyXIaroTcsi MOJ0OHBIE CUTYAIMH, U BBIATH U3 HUX MMOMOTYT IMpaBHia U TpeOOBaHUS,
KoTopble mpornucansl B ¢T. 10 u ct. 169 T'K PO.

Ecnu paccmarpuBaTh yCI0BHs OTpaHUYEHHM CBOOO, TO MOKHO MPUBECTH B IIPUMEP CIIEIYIOIINE
CUTyallul. DTO OJHO3HA4YHO cTaThs 16 3akona Poccuiickoit @enepanun ot 07.02.1992 Ne 2003-1 «O
3alUTe MpaB NOTpedUTene». ITOT HOPMAaTUBHBIN aKT SBHO YKa3bIBAET HA TO, YTO B CUTYallMH, KOI'/1a
MIOJIMMCAHHBINA JTOTOBOPHBIN JOKYMEHT MEXKIY CTOPOHAMH SIBHO YIIEMJISIET OJHY M3 CTOPOH B cepe
peanM3zanuu ee mpaB U cBOOOJ, TaKOM JIOKYMEHT SIBIISIETCS HEJIEHCTBUTENIBHBIM M BCE MPOIKUCAHHBIC
ycnoBusi (IpU TPUHATAU COOTBETCTBYIOIIETO pEIIEHUS CyAa) MOTYT CuuTaThCs Oolee He
JIEACTBYIOLIMMH.

Taxoke, cepa 3amuThI IpaB MOTPEOUTENST OTPAHUIUBACT U PETYIUPYET CIEAYIOMIHE CPEeph:

— OOnactp 3amuThl MyOIMYHBIX MHTEpecoB. Ecnu B J0oroBope 3TO MpaBo SIBHO HApYIIEHO, TO
JIOTOBOP TEPSET CUIY, U 3TO B HE 3aBUCUMOCTH OT 3aMHTEPECOBAHHOCTU CTOPOH. 31E€Ch TAaKKe
YUHUTBIBAKOTCS KAK UHTEPECHI MOAMUCAHTOB, TAK U HHTEPECHI TPETHUX CTOPOH.

— JloBeneHne 10TOBOpa 10 COCTOSIHHMS TIOJIyYEHHUS ONTUMAIBHOTO OajiaHca C TOYKH 3PEHUS
COOJIIOJIEHUs] MHTEPEeCOB BCEX MOJMMCAHTOB. 3JIeChb JIOCTUTAeT HEOOPEMEHMUTEIbHOCTh
JIOKYMEHTa C TOYKU 3pEHHUs NMPONUCAHHBIX yCI0BHH. B ciiydae BO3HUKHOBEHMSI KOHPIUKTHON
CUTYyalluu, KOTopasi TpeOyeT pa3pelieHus B Cy/ie, pacCMaTpUBaEMbIi CIIOp BCEr/ia OLEHUBAETCS
C TOYKHU 3PEHHS MOJYYEHHUS! JOMOJHUTEIBHBIX BBIFOJ OJHOM M3 ctopoH [Porosa, 2016]. Ho
CTOUT OTOBOPHUTHCS, YTO CTOPOHA, KOTOPask MOJIydaeT 3T caMble BHITOBI B O0JblIEM 00BEME,
YeM 3TO [MPEANoNarajloch HW3HAYAJIbHO MOJIMUCAHHBIM JIOTOBOPOM, BCErja BIIpaBe
IPEIOCTaBUTh B CBOIO 3alllUTy JONOJHUTENbHbIE JOKa3aTeslbCcTBA. VMM MOTYT CIIyXHUTb
JIOTIOJTHUTEIIBHBIE JOTOBOPBI, KOTOpbIe OBLIM 3aKIIOYEHbl MEXIY STUMH K€ YYaCTHUKAMH
Cropa, HO TIJleé BBITOJy IOJyyaeT BTopas CTOpoHa B OoibmieM obbeme. M 310 Oymer
CBUJIETEILCTBOM TOT0, YTO OOIMMHM mapurer colOusonaercs W oOumil OanaHc MHTEPECOB
HaxoauTcs B paBHoBecuu [[locranoBnenue Briciero Apourpaxuoro Cyma P® ot 14 mapra
2014 1. Ne 16, www].

Kpowme Toro, korja HacTymnaer cuTyalnu, B KOTOPOH pacCMaTpUBAIOTCS CIIOPBI, BOSHUKAIOIINE U3
3aKJIIOYEHHBIX JIOTOBOPOB, MCIIOJHEHHE KOTOPBIX CBSI3aHO C OCYIIECTBIEHHEM BCEMHU CTOPOHAMU
MpeNPUHUMATEIbCKOM ASSITENTbHOCTH, CYIbSIMA OYAYT MPUHUMATHCS BO BHUMaHUE TaKU€ MOMEHTHI,
KakK:

— IIpu ycTaHOBIEHUH, YTO B MOMEHT 3aKJIIOYEHHSI JOrOBOPa, MIPOEKT KOTOPOro ObLT MPenIokKeH
OJTHOM M3 CTOPOH U COJ/IEprKall B ce0e YCIIOBHSI, SBIISIOIINECS IBHO OOPEMEHUTEIBHBIMU JIJIS €€
KOHTpareHTa M CYIIECTBEHHBIM O0pa3oM HapylIaloUMMHU OajaHC MHTEPECOB CTOPOH, CYJ
MMEET NPABO NPUMEHATH K TAKOMY JIOTOBOPY TE€3MCHI, OonucaHHble B M. 2 cT. 428K P® o
JIOTOBOpax MPHUCOEINHEHUS, W3MEHUB WIM PACTOPrHYB COOTBETCTBYIOIIHMIM JOTOBOpP IO
TpeOOBaHUIO TaKOTO KOHTpareHTa [Bomkos, 2015].

— B koHTekcTe uccieayeMoro Bompoca HEOOXOJUMO TaKKe IMOSICHUTb, YTO HENb3sl CUHUTATh
OTpaHUYEHUEM CBOOOBI JOrOBOpa NMPUMEHEHHWE NMPUMEPHBIX YCIOBUH J0rOBOpa, KOTOpHIE
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paSPaGOTaHBI u OHY6J'II/IKOBaHbl Y4aCTHHUKaMHU PbIHKA. CTOpOHH MOr'yT COIJIall€HHUEM
npeaAyCMOTPETh NPUMECHCHUE YKA3aHHBIX YCJ]OBI/Iﬁ K KOHKPETHBIM IIPaBOOTHOIICHHAM KakK
IMMOJIHOCTBIO, TaK U B 4aCTH, UJIM JOTOBOPUTHCSA O HCIIPUMCHCHUUN OTACIIbHBIX €C MOJIOKECHUH.

3akJIoueHue

[TogBonst WTOr, OTMETUM, YTO COBPEMEHHOE TOCYAapCTBO O05M3aHO, KaK 3TO YKa3aHO B
Koncrurynuu PO, npusHaBarth, 3alMIIaTh MpaBa YeI0BeKa, HE JOIMYCKATh 3710 YIOTPEOICHUE TPABOM.
CBoOojma JgoroBopa IMpenrnoyiaraeT M BO3pacTalolide TpeOOBaHUS K MOBEACHHUIO CYyOBEKTOB
MIPaBOOTHOILIEHUM, YTO a0COJIOTHO aJE€KBAaTHO MJsl LMBHIM30BAaHHOTO TPa)KIaHCKOro o0opoTa.
CTOpOHI)I rpaxaIaHCKO-IIPAaBOBbIX OTHOIIICHUN JOJI2KHBI UCITOJIB30BaTh CBOEC Cy6’I)CKTI/IBHOC IIpaBoO Tak,
9TOOBI HE HAPYIIATh MTpaBa U CBOOOJIBI IPYTHX JIHIIL, IEHCTBOBATH TOOPOCOBECTHO, HE 3JI0YIOTPEOIATH
MPUHIIMIIOM CBOOOJBI JTIOTOBOpA, COJEHCTBOBATH B OCYILIECTBICHHWU MpaB, U, KOHEYHO, IOJKHBI
YUUTBHIBATH MOCIEACTBUS CBOUX JICUCTBUII.
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Abstract

The principle of a free contract, which has been established and, since the beginning of its
approval, has been constantly carried out by the Civil Code of the Russian federation, is one of the
most significant in the functioning of the country's civil society. In accordance with the current
legislation of the Russian Federation, for the population, both from the point of the view of citizens
directly related to individuals, and those that can be interpreted by law as legal entities, this
agreement establishes the basic principle of freedom and guarantees for compliance, a description
of the limits and restrictions — subject to a number of conditions and applicable laws. It is important
that such a right allows us to achieve not only a number of civil liberties of a particular individual
or legal entity, by also conditions in which they can reach their full potential and at the same time
receive financial profit. But, also by creating a competitive environment, it will positively affect the
country's economy as a whole, creating conditions for the development of a wide variety of
industries. It is important to bear in mind that along with the freedoms of this area of civil law, that
are also certain restrictions that are imposed by various parts of the legislation, from the Civil Code
and the Criminal Code to the "Consumer protection rights". All this simultaneously provides
opportunities, but also imposes certain restrictions that do not allow the stronger side, the signatory,
to use its advantage to suppress the rights of the other side.
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