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AHHOTaNUA

B nannoit ctathe HEOOXOAMMO MPOAHAIU3UPOBATH OCHOBHBIE CPEJICTBA, KOTOPHIE TOMOTAIOT
0o0ecneunTh OXpaHy MOTEPIEBIIETr0, a TaKKe HCIOIb30BAaHUE 3aIUTHI B CyA€, KaK MEXaHU3M
BOCCTaHOBJIeHHs TpaB. [IpoOiema 3amuThl MOTEPIEBIIEr0 B pa3HbIe CTAAMM JOCYIEOHOTO U
CyneOHOTO  CYJONPOU3BOJICTBA  SIBJISIETCSA, HECOMHEHHO, OYE€Hb akTyaidbHOM. Hawm
MPEACTABIISIETCS, UYTO IEUCTBYIOMIHMI B HACTOSIIEE BPEMsI YTOJIOBHBIN 3aKOH UMEET PSIJI MPOOEIIOB,
U JJaHHOE OOCTOSITENbCTBO Ha MPAKTHKE MOPOXKIAET MPOOIEeMbl, KaK MpU BBIOOpE caMUX Mep
3allUTHI, TaK U B Ipoliecce odecnedenus 3¢(HeKTUBHOCTH paccMaTpuBaeMbIx Mep. Mccnenyemblie
Mephl TPEOYIOT TOJIHOTO HOPMATUBHOTO 3aKPEIUICHHS, YTO B TOJHOM OOBEME 3a4acTyio He
W3BECTHO TMoTeprneBmieMy. Hopmbl 10 3ammTe MOTEPHEBIIET0 JODKHBI  00€CIeunTh
BCECTOPOHHIOIO 3aIUTY MOCJIEIHETO IIyTEM HAJIEIEHUS TOJKHOCTHBIX JIUL, KaK [PEICTaBUTEIICH
rocy/apcTBa, O0S3aHHOCTHIO HE TOJBKO PA3bSICHEHHUs MpaB, HO U MPOU3BOJICTBA TPEOyeMBIX
AKTUBHBIX JIEUCTBHM, KOTOpPHIE OyIyT COTJIACOBBIBATHCS C BOJICU3BSIBICHUEM ITOTEPIEBIIETO.
HeoO6xomumo BBecTH Mephl, KOTOpbie OyAyT HampaBlIeHbl WMEHHO Ha YTOJIOBHO-TIPABOBYIO
OXpaHy MOTEPIIEBUIETO.

JJisi HUTHPOBAHUS B HAYYHBIX MCCJIEOBAHUAX
[TaitxBanueBa B.B., bparep I.K. K Bompocy o Mepax yroioBHO-IIPaBOBOTO XapakTepa Mo
oXxpaHe moTepreBIIero // Bonpocsl poccuiickoro u Mexaynapoaaoro mnpasa. 2021. Tom 11. Ne
9A. C. 219-224. DOI: 10.34670/AR.2021.65.15.027

KuaroueBble ciioBa
[ToreprieBmnii, yYrojaoBHO-TIpaBOBasi OXpaHa, 3aKOH, KOHIIEMIHUSA, CPEIACTBA 3allUTHI,
YTOJIOBHO-TIPOIECCYATbHBIN CTATYC.
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BBenenue

[TorepneBmyM NpPU3HAETCS JULO, YbHM IIpaBa HAapyLIECHbl MMEHHO B PE3yJbTaTe COBEPLICHMS
npectyiuieHus. [lepBbIMU MepaMu 17151 OCYIIECTBIICHHS OXPAHBI TOTEPIEBIIETO MOKHO CYUTATh MEPHIL,
3aKpEeIJICHHbIE B OCHOBHOM 3aKOHE Hauell cTpanbl. Tak, B cT. 52 KOHCTUTYIIMM CKa3aHO, UTO «IIpaBa
MOTEPIIEBLINX OT MPECTYIUICHUH U 3710yNOTPEOICHUN BIACTHIO OXPAHSIIOTCS 3aKOHOM.

JUis Toro 4yTOOBI BOCIOJIB30BATHCSI KOHCTUTYLIMOHHBIMU MEpaMH 3allUThl, HEOOXOAUMO, YTOObI
IIOTepIEBUIMI UMen Takoi crartyc. Ilocie Toro, kak Juno MPU3HAHO TAKOBBIM CIIEOBATEIEM HIIU
JIO3HABATEJIEM, TO OH IIOJIHOCTBIO MOYKET PACCUNUTHIBATH HA KOHCTUTYLIMOHHYIO 3aIUTy CBOMX IIPaB.

OcHoBHas 9YaCcTh

MHorue y4eHble TOBOPAT O TOM, YTO HEOOXOJMMO peOpMHUPOBATH YTOJIOBHOE 3aKOHOIATEITHLCTBO
U1 TOTO, YTOOBI IIPaBa KaK MPECTyIHHUKA, TaK U MOTEPIEBLIET0 ObLTM 00eCIIeyeHbl OXPaHOil Ha paBHOM
ypoBHe [Ka3zakeea, 2016, 50].

Ecnu npoaHanu3upoBaTh HOPMbI YTOJIOBHOTO KOJEKCA, TO MOYKHO MPHUITH K BBIBOAY, YTO MEpPHI
OXpaHbI IOTEPIIEBLIETO ABJISAIOTCS aKTyaJIbHBIM BOIIPOCOM JIJISl YTOJIOBHOTO npouecca. B O61uelt yactu
YK P® Her onpezneneHHBIX MEp [UIsl OXpaHbl YKa3aHHOW KaTeropuu Y4YaCTHHMKOB IIpOIEcca, BEIb
IIPUHLMIIBL YTOJIOBHOTO IIPAaBa PAaCHpPOCTPAHAIOTCS TOJIBKO IO TYMaHHOMY OTHOLICHHIO K JIUILY,
coBepmuBiiemy nesaue. [lomoxenuss OOmelr vactu YK P® Hukak HE CBsI3aHbBl C MHEHUEM
[IOTEPIEBUIETO, TO €CTh JJIs peau3allii MHOTUX MHCTUTYTOB YTOJIOBHOI'O [TpaBa He TpeOyeTcss MHEHHUS
MOTEPIIEBIIETO: OCBOOOXK/IEHHE OT OTBETCTBEHHOCTH, CMATYeHNE HaKa3aHUs U Ap. DT0, 6€3yCIOBHO,
HecnpaseUIBO. 1103ToMy MHOTME ydeHbIE NIPEAIAaraloT BHECTH U3MEHEHMS], KACAEMO YCTAaHOBJICHUS
MI0JIOKEHUH, HalpaBJIEHHBIX Ha OXpaHy norepnenuiero B Hopmax Oomeit vactu [Kum, 2020, 101].

Jlns rapaHTHHM OCYIIECTBIIEHHS OXpaHbl npas nortepnesiiero B YK PO ycranaBnmBaroTcs Takxke
Mepbl oxpaHbl. Tak, 3aKOH 3allIMIAeT MOTEPHEBIIEro OT HE3aKOHHBIX JESHUH, KOTOpble MOTYT OBITh
COBEpILICHBI IPYTUMH YYaCTHUKaMU IpoIiecca.

OpHolt U3 Mep OXpaHbI MOTEPIEBIINX MOKHO CUUTATh IPUMEHEHUE aIMUHUCTPATUBHOTO HA/130pa.
Ota Mepa NpuMeHseTCs K JTUIaM, KOTOpble OTOBIIM HaKa3aHUE U OCBOOOIMIINCH U3 MECTA UCIIOJTHEHUS
HakazaHus. CyTb NaHHOM MeEpBI U1 OXPaHbl 3aKJIIOYAcTCsl B TOM, YTO OHA IIOMOTaeT HE TOJBKO
NpeayNpeIuTh HACTYIUIGHHE HOBBIX MPECTYIJICHUH OTOBITBIMU JIMIAMM, HO U TpeayNnpeanuTh
MPECTYIUIEHUS B OTHOLIEHUM MOTepreBmINX. Hampumep, mpecTyrieHus,, COBEpPIICHHbIE U3 MECTH
norepnesuieMy. Takasi Mepa COCTOUT B TOM, YTO YIOJHOMOYEHHBIE OPIaHbl OTPAHUYUBAIOT B IPaBax
OCBOOO/IMBIINXCS JIMII, OCYIIECTBIIAIOT 32 HUMHM HaJI30p M NPOU3BOJAT OTYET, HAJlAraloT Ha HUX
orpeJiesIeHHbIE 00513aHHOCTH (TPYI0yCTpOicTBO, 00yuenue) [MaptsineHko, 2017, 63].

B nHayuyHOH smMTepaType B KadecTBE Mepbl OXpaHbl noTepresmero otHocat cr. 31 YK PO.
JI0GpOBONIbHBIN OTKa3 SBJISETCS MPOPHIAKTUUECKON Mepoil 3alMThl MOoTepreBliero. I'ocyaapcTso
MoMoTraeT o0ecrnevynuTs Oe30MacHOCTh IMOTEpHeBlIeMy 000 1eHOW, M OCBOOOKIAeT JHIO OT
OTBETCTBEHHOCTH C LIEJIbI0 HE IPUYUHUTH yIIepO MOTepIeBIIeMY JIHILY.

AHanu3upys COBpeMEHHOE MOJI0KEHUE 3aIUTHI ITPaB MOTEPIIEBILEr0, MOXKHO CAEIaTh BHIBOJ, UTO
cuTyarus o0ecreueHus mpaB OCTaeTCsl B COBPEMEHHOM MHUPE ceiuac He TIPOCTOM.

Jlaxxe ecau MbI TIOCMOTPUM Ha JICHCTBYIOLIYIO POrpaMMy 3amuThl «Obecreuenne 0e30macHoCTH
MIOTEPIEBUINX, CBUJIETENIEH M MHBIX YYaCTHUKOB YTOJIOBHOTO cynonpou3BoacTsa Ha 2019-2023 roasi»,
TO MOXXHO CKa3aTb, YTO CTATUCTHKA YBEIMUYEHHS KOJIMYECTBA MOTEPIEBIINX JIAXKE TOJIBKO MO 0CO00
TSOKKMM IIPECTYIUICHUSIM PAcTET, U MHOTHE MOTEPIIEBIIUE 10 CUX IOP MOJy4ar0T MHOKECTBA YIpO3,
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4TOOBI OHH MO0 U3MEHWIN WU HE AAaBaJIH ONPEAEICHHbIC IOKa3aHUs.

BosgeiictBue Ha moTepneBllero, Kak ceiyac dyaie BCero ObIBaeT, HE OKAHYMBAETCS IOCIE
COBEpPILICHHS JICSTHUSA, @ MOXKET MPOIOIDKATHCS U AajIbIle, Y)Ke Ha CTauu CyAe0HOTO pa30upaTesibCcTBa
WM paccienoBanus. [Ipu 3ToM Bo3eiiCTBOBATh HAa OTEPIEBLIETO MOT'YT HE TOJIBKO Ha HETO CaMoro,
HO U Ha ero O1m3Kkux. MHOrue norepneBiine He 0OpallatoTcsl B KOMIIETEHTHbIE OPIaHbl JUIsl 3allUThI,
TaK KaK CYUTAIOT 3TO HEA(PPEKTUBHBIM.

Anamusupys HopMmbl @enepanpHoro 3akoHa «O TocyZapCTBEHHOM 3alllUTe MOTEPIEBIIMX,
CBUJETENEH U NHBIX YYaCTHUKOB YTOJIOBHOI'O CYOIIPOU3BO/ICTBA», MOXKHO CKa3aTh, YTO IPUMEHSIOTCS
Mepbl OXpaHbl B OTHOLICHMM IOTEPIIEBIIErO TOJBKO €CIM BO3HMKJIA peallbHas yrpos3a >KU3HU
HoTepreBLIero, ero uMyiuecTBy. CyllecTBYyeT pa3iMyHble CHOCOObI OCYLIECTBICHHS YIPO3BI,
IepeyncieHHble B 3akoHe. Kak mpaBmiio, yamie BCEro Ha IMOTEPIEBLIET0 BO3ACUCTBYET MMEHHO
YTPO30i MPUMEHEHUS (PU3MUECKOM CHIIBI.

He cnoxunocs B cyzie0HOM MpaKkTUKE €JMHOTO PELICHUS B MOMEHTE HAIUYKsl PealbHOCTH YIPO3BI.
MBpI cunMTaem, 4To pealbHOCTh YIPO3bl JOKHA YUYUTHIBATHCS M ObITh BOCHPUHSATA MOTEPIEBIINM KaK
peanbHast. [IoHATHE peallbHOCTH YTPO3bl, O€3YCIOBHO, SBISETCS ONEHOYHBIM M YUYUTHIBACTCS HCXOSA
U3 00CTOATENIBCTB JIEA.

Ha mpaxTtuke, yaiie Bcero, JaBi€HHE Ha MOTEPIEBILErO CHayajla MPOUCXOJUT C YTrOBOPOB,
JIaBJICHUH, BBIABM)KEHHSI YCIOBUI, a yXe B MOCJIEICTBHE, €CIU MPOUCXOAUT OTKa3 OT TpeOOBaHMIA,
nepexoasT Ha 0oJiee HaCHIIbCTBEHHbBIE METO/Ibl BO3/IEHCTBHSL.

s npenynpexaeHus BO3ACHCTBUA Ha mnorepneBuiero, YK P® comep:kut mepsl yroioBHO-
IIPaBOBOM 3aIUTHI OT YIPO3, KOTOPbIE MOTYT OBITh IPUMEHEHBI IToTepneBLIeMy. Tak, 3To oxpaHsemMoe
3aKOHOM TpPUYMHEHHE Bpela B KadecTBE INPUMEHEHUs Yyrpo3 yOuiicTBa, NMPUUYMHEHHEM Bpea
310pPOBBIO, YHUUTOKEHUIO UMYILECTBA, B3PbIBA UJIH MOHKOTa U AP.

Hecmotps Ha To, uTO 3aKOHOAaTeNbHas 0a3a B 001acTH PEryJupOBaHuUs 3aIIUThI TOTEPIIEBLIETO
MIPUHUMAETCS U JOIOJIHAETCS, MHCTUTYT 3alllUThl OXpPaHbl MOTEPHEBLIET0 TpeOyeT yIydlleHHUs U
pereHus psiia npoOIeM.

Tak, HeMHOTHE rpakjaHe UHYOPMUPOBAHBI O TOM, YTO B OTHOILIEHUH HUX MOTYT OBITh TPUMEHEHbI
Mepbl B 00JIaCTH 3aLUThl UX B Kau€CTBE MOTEPIEBIINM OT yrpo3. Eciu Obl rpaxkiane 3Hanu, TO OHU
Obl yale oOpalauch B IPaBOOXPAaHUTENbHbBIE OpPraHbl 3a 3alUTON OT yIpo3.

Heo6xo1uMo OTMETHUTh, YTO XOTh M 3aKOHOJATENILCTBO PETJIaMEHTHPYET MHOMKECTBO HOPM,
KOTOpBIE CBSI3aHBl C OXPAHOM IMOTEPIIEBILEr0, HO CTAaTyC MOTEPIEBIIET0 pacCMaTpUBAETCsl MHOTUMU
Y4EHbIMH, O€3yCIIOBHO, C YTOJIOBHO-TIPOLIECCYalbHOM TOUKU. [109TOMY HEKOTOpBIE aBTOPBI CXOASTCS
B MHEHHUH, YTO JIULO, MOCTPaJaBIliee OT MPECTYIJICHUsS, HEOOXOAUMO CUUTATh YYaCTHUKOM HUMEHHO
YrOJIOBHO-TIPABOBBIX OTHOIIEHUH [MaptbiHenko, 2020, 183]. UToObl 3akpenuTh Takoe MOJOXKEHHUE,
HE00XO0/IMMO MOCTABUTh OXPaHy MOTEPIIEBLIETO B BBICOKHE MPUOPHUTETHI JUI FOCY1apcTBa, & UMEHHO
C/IeNaTh €ro 3a/1a4yeil: OXpaHATh U 3alIHUILIATh HHTEPECH NOTEPIEBIINX JIULI.

OTO MOXHO OOBSCHUTH TaK. YCTAaHaBIMBas COCTaBbl NPECTYIUIEHUS W HaKa3aHWUs 3a HUX —
YrOJIOBHOE TPABO 3AIMIINAET HAllU OOIIECTBEHHBIE OTHOLIEHHS OT BO3MOXXHOTO MPUYMHEHUS UM
Bpena. CTaBst oj1 OXpaHy OOIECTBEHHbIE OTHOIIEHUS, 3aKOH OXPaHAET M OyIyIIMX MOTEPIEBLIMX.
HIMeHHO 03TOMY MOHO CKa3aTh, YTO OXpaHa MOTEPIEBILEro, B IEPBYIO OYEPE/Ib, ACHIEKT YTOJIOBHOTO
mpaBa, BeJlb IIpOLeCCyaTbHOTOo cTaTyca oH eule He umeeT [Konapar, 2017, 107].

Ecnu npecTyruieHne Bce-Takd COBEPIIEHO, TO YTOJOBHO-IIPABOBas OXpaHa He cpaboTana ams
OyAyIMX MOTEPIEBLINX, U TMOSBUIOCH KOHKPETHOE JIUI0, KOTOPOE MOCTPaAaio OT IMPECTYIHOTO
NesiHUA. 371eCb HEOOXOAMMO BBINOJIHATh MEPHI YTOJIOBHO-IIPABOBOM OXpaHbl MOTEPIIEBIIErO OT JIMIL,
YK€ COBEPIIMBIINX IIPECTYIUICHHUE.
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Opnolt u3 mpo6sieM NpUMEHEHHUS Mep MO OXPaHEe U 3aIIUTE MOTEPIEBIIEro SBISETCS HE CKOJIBKO B
OTpeieIeHUU X BEPHOTO BBHIOOpA C LIEJIbIO 3aLIUTHI MIPHU OMPEEICHHON CUTYallud U B OTHOILIEHUU
KOHKPETHBIX JIMI, HO M HE pPEIKO B HHU3KOW pE3yJbTaTUBHOCTH NPUMEHSIEMBIX Mep. ITO
CBUJICTEILCTBYET 00 OTCYTCTBHH JOCTAaTOYHBIX CPEICTB OXpaHbI. 1 Kak OTMEYArOT OnpalnimBacMbie
COTPYIHUKU psiia TOJpa3felieHudl MpPaBOOXPAHUTEIbHBIX OPraHoB, «CHJI U CPEACTB UL
OCYIIECTBICHHS KaueCTBEHHOM 3anmThl» [Hukomaes, 2012, 75].

Camplii OOJNBIIION KOMIUIEKC MEp, HAIMPAaBJICHHBIX HA OXpaHy, 3aKPeIjieH MMEHHO YTOJOBHO-
MIPOLIECCYaTbHBIM 3aKOHOAATETLCTBOM. X MOKHO MOJICTUTHh Ha HECKOJIBKO HEOOIBIIINX BUIOB.

Bo-nepBbIX, 3T0 Takue, KOTOpPbIE CBSA3aHbI C OpraHu3aluei nonoxeHus norepnenuiero. K rakum
OTHOCSIT €ro OXpaHy, KOIJa YroJOBHBIE Jella SIBJISIOTCS PE30HAHCHBIMU WM u3BecTHbie CMU.
Bo3moxHO cobmoieHre KOHPHUICHITUATBHOCTH TIOKa3aHUH MTOTEPIICBIIETO, M3MEHEHUE €T0 BHEIITHUX
MIPU3HAKOB.

Bo-BTOpBIX, 3TO rpymmna Mmep, KOTOpble MOMOTAalT Ha MOCYACOHBIX CTaJMUSIX HE OIpeleauTh
JUYHOCTH NoTepneBiiero. Hampumep, COKpbITHE TUYHBIX TaHHBIX, OTBETCTBEHHOCTD 32 Pa3rialleHue
JAHHBIX, U3BITHE U3 MATEPHUATIOB JI€JIa CBEICHUM O TOTEPIICBIIIEM.

B-tperbux, ocymectBiieHne OXpaHbl UM 0€30MACHOCTU JIMYHOCTH B cyne. K TakuM OTHOCST
pPacCMOTPEHHE JIe B 3aKPHITOM 3aceJaHuu, 0e3 IOCTOPOHHMX JIHII, JOMPOC TMOTEPIIEBIIEro 0e3
HaxO0XJIeHUs 0OBUHseMOro B 3aie u np. [Kimumosa, Bacunses, 2017, 42].

Hcxons U3 Bcero BBIMIECKA3aHHOTO, MOXKHO MPHUITH K BBIBOJY, YTO 3aI[UTa MPaB MOTEPIEBIIETO
MOXHO pa3JeNuTh Ha JIBa dTarna. Bo-mepBbIX, 3TO HEAOMYIICHUE HAPYIIEHUS U MPUYUHEHUS Bpe/a.
Bo-BTOpBIX, €cim Takoe CIy4duIoCch, TO BOCCTAHOBJIEHHE HAPYIICHHBIX IpaB U BO3MOXKHOTO
BO3MellleHHe Bpena [Aranos, 2017, 444].

3akiIoueHue

3amuTa M OXpaHa IMOTEpPHEBLIEr0 HEOOXOIMMa, KaK M OT CTOPOHbI OOBHHEHHS, TaK M OT
COBEPIICHHs] HE3aKOHHBIX JEHCTBHM JPYTMX YYacTHUKOB CyAONpoM3BOACTBa. llorepreBmmii
peanu3yer AesTeIbHOCTb M0 3allUTe CBOUX MPaB C HOMOIIBIO kajl00, M0Jauu 3asBICHHHA, BO3payKEHHUH.
OH Takke UMEET IPABO YYacTBOBATH B ONPEICICHHBIX CIEACTBEHHBIX MEPONPUATHUSAX, MOIb30BATHCS
aZBOKaTOM. Bce 3Th Mephl TakKe HalpaBJIeHbI Ha 3aIMTY IIpaB IOTepIeBIIero. ['ocy1apcTBo AOIKHO
CTPEMUTHCS BO3MECTUTH yIepO, MOAJepKaTh €ro pemyTaluio, He HapyllaTb €ro Ipasa, a caMoe
IJIABHOE — Ha3HAUUTh CIPaBEeIIMBOE HaKa3aHUE OOBUHIEMOMY, 3alllMIIas MOTEPHEBIIErO U €ro
ONU3KUX.

BaxHo cka3zaTh, YTO TOCYAapCcTBO 3[€Ch BBICTYNAIOT B POJIM TapaHTa 0OeCHeueHHUs] OXpaHbl
MOCTPAAABIINX OT mpecTymieHuil. OHO MOKHO OOecreyuTh TaKHhe YCIOBUS, KOTOpble OyAyT
CIOCOOCTBOBATh OIPENEICHHOMY YPOBHIO pealM3allii 3allUThl MpaB M 3aKOHHBIX HHTEPECOB
[IOTEPIIEBLIETO.
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Abstract

In this article, it is necessary to analyze the main means that help to ensure the protection of the
victim, as well as the use of protection in court as a mechanism for restoring rights. The problem of
victim protection at different stages of pre-trial and judicial proceedings is undoubtedly very
relevant. It seems to us that the criminal law currently in force has a number of gaps, and this
circumstance in practice creates problems both when choosing the protection measures themselves
and in the process of ensuring the effectiveness of the measures under consideration. The measures
under study require full regulatory consolidation, which is often not fully known to the victim. The
norms for the protection of the victim should ensure the comprehensive protection of the latter by
giving officials, as representatives of the State, the duty not only to clarify the rights, but also to take
the required active actions that will be consistent with the will of the victim. It is necessary to
introduce measures that will be aimed specifically at the criminal protection of the victim. The victim
implements activities to protect his rights through complaints, filing applications, objections. All
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these measures are also aimed at protecting the rights of the victim. The state should strive to
compensate for the damage, and most importantly, impose a fair punishment on the accused,
protecting the victim and their relatives.
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