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Abstract

Recently, due to the processes of globalization and increased labor mobility of the population,
states are increasingly becoming participants in relations related to international taxation, when
the question of the legality of the state's collection of taxes on the income of foreign citizens (both
residents with taxable objects abroad and non-residents with objects of taxation on the territory
of the state). Every year, the percentage of labor resources that work and earn money not only
inside the country, but also go to work in neighboring states for various reasons, is increasing. A
rented worker who comes to a country must, as a rule, pay tax in that country on income received
from his work in that country. The taxation of rented workers in the host country depends, in
particular, on the length of stay of the employee and on the terms of the tax agreement concluded
between the host country and the employee's country of residence. Tax treaties contain various
guidelines for the taxation of rented workers. Mechanisms for countering international double
taxation should be enshrined in tax treaties. It is tax agreements that contribute to the achievement
of an agreed position of states on taxation issues. At the same time, such agreements should clearly
define the rights of the state of residence and the state of the source of income to levy taxes, as
well as the terms necessary to establish the rights of the state on taxation, the methods that states
will use to eliminate double taxation.
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Introduction

This article considers the taxation of wages of employees in international companies that occurs
according to the scenarios: a transnational company attracts Russian workers to work for hire in Russia;
a transnational company attracts Russian workers for employment abroad; a Russian company attracts
foreign workers to work for hire in Russia.

Since the state of residence of the employee also taxes the income of its residents received in any
countries in accordance with its own legislation, the possibility of double taxation is eliminated by
concluding a tax agreement between the country of residence and the country of residence of the
employee.

Tax treaties contain various guidelines for income from employment. Having studied treaties and
conventions for the avoidance of double taxation in countries such as the United States, Germany,
Norway, Austria, France and China, it may be noted that the provisions indicated in the article on
income from employment, common to all these countries.

Main part

Income derived by a resident of a contracting state from employment may only be taxed in the
other contracting state when the work is performed there, if all of these conditions are met: the recipient
stays in the other state for no more than 183 days; the remuneration is paid by an employer who is not
a resident of the other state; the costs of the payment of benefits are not borne by the permanent
establishment or fixed base which the employer has in the other contracting state.

Consequently, an employee who comes to a country will pay tax only in that country (on the income
he receives from working in this country).

Income tax rates in the reviewed countries are the following:

Austria — a progressive scale of taxation, income tax rate from 0% to 50% depending on the amount
of annual income;

Germany — a progressive scale of taxation, the minimum rate is 19%, the maximum is 53%;

China — the tax rate is progressive depending on the size of the salary, the income tax rate is from
0% to 45%;

Norway — income tax is 24%, but Norway has a four-tiered scale for calculating additional interest
on the income tax rate. Thus, in addition to the above-mentioned compulsory payment, you need to pay
a social tax, the rate of which is set at 8.2%;

USA — progressive tax rates, from 15% to 39.6%;

France — a progressive scale of rates covers 5 groups of taxpayers ranging from 0% to 45%
depending on the amount of annual income.

In Russia, a low-income tax — from 13% to 15% (from January 1, 2021), therefore, it may be
beneficial for transnational companies to attract employees of residents of the Russian Federation,
provided that their residence is retained while working for hire abroad.

But there is a condition under which there is a change of residence. If a person has been absent
from the territory of the Russian Federation for 183 days or more, then he loses the status of a tax
resident. What does this entail? Individuals who are not tax residents of the Russian Federation are
required to pay tax of 30% on income received in its territory.

This is generally a worldwide practice, which leads to the fact that a person can be a tax resident
in only one country, since it is impossible to live 183 days a year in one country and 183 days in another.

International taxation of remuneration...



58 Matters of Russian and International Law. 2021, Vol. 11, Is. 2A

If an employee leaves Russia and his tax status changes, the company's accounting department
needs to recalculate personal income tax at a rate of 30%, withhold tax from payments to the employee
and transfer it to the budget. The duty of a tax agent to calculate and pay personal income tax for an
employee is established by paragraph 2 of Article 226 of the Tax Code of the Russian Federation.

In practice, the accounting department of a company will most likely not know what tax status an
employee has under a civil law contract, unless he himself reports it. The accountant does not have any
tools for checking tax status (for example, data on border crossing). It is unreasonable to entrust the
accounting department with control of the tax residence of employees. However, the tax authorities
insist that companies clarify the tax status of the employee and recalculate tax liabilities based on the
results of the calendar year.

On May 19, 2010, Federal Law No. 86-FZ "On Amendments to the Federal Law on the Legal
Status of Foreign Citizens in the Russian Federation and Certain Legislative Acts of the Russian
Federation™ was adopted. A new category of labor migrants was introduced —0 highly qualified
specialists. A highly qualified specialist is a foreign citizen who has work experience, skills or
achievements in a specific field of activity.

A special procedure has been established for taxing highly qualified specialists. Personal income
tax rate in accordance with paragraph 3 of Article 224 of the Tax Code of the Russian Federation in
relation to wages from employment is 13% regardless of their tax status (resident or non-resident of the
Russian Federation) [Tax Code of the Russian Federation, www]. It should be noted that all other types
of income of highly qualified non-resident specialists are taxed at a rate of 30%.

In order to avoid double taxation, Article 7 of the Tax Code establishes that if an international
treaty of the Russian Federation, which contains provisions concerning taxation and fees, establishes
rules and norms other than those enshrined in the Code, the rules and norms of international treaties of
the Russian Federation are applied.

However, today it has also become common practice for Russian companies to attract foreign workers
to certain areas of work. The benefit is obvious: the labor of foreigners is much cheaper than the work of
Russians in similar positions. But in order not to face the claims of regulatory authorities, organizations and
foreign workers must comply with the requirements of not only migration, but also tax legislation.

A company can hire foreign citizens if it has a permit to attract foreign labor, and foreigners must
have a work permit or a patent.

In November, Russian Prime Minister Mikhail Mishustin set the permissible percentage of foreign
workers for organizations for 2021. In August, the deputy chairman of the Russian Security Council,
Dmitry Medvedev, said that Russia would not be able to do without labor migrants, but the conditions
for them should not be better than for the citizens of the country.

On December 25, 2020, Russian Deputy Prime Minister Yuri Trutnev proposed introducing a levy
for companies hiring foreigners for new projects in the Arctic and the Far East. He noted that he was
concerned about the large number of foreigners from all over the world who were participating in the
construction of facilities in the Far East. "Everything is fine, but only the government exists in order to
give work, first of all, to the citizens of our country", Trutnev said. He noted that Russian citizens
should receive a decent salary [Trutnev proposed to introduce a fee for hiring foreign workers, 2020].

Where it leads? We will see it in 2021. If this measure is approved by the President and the Prime
Minister, then it will not affect existing projects.

However, in our opinion, such a measure can only lead to an increase in the number of illegal
migrants. The Ministry of Internal Affairs estimates the number of illegal migrants: at the end of 2018
there were about 2 million in Russia. If you look at the statistics on labor migrants, then the citizens of
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Uzbekistan make up 42% of all foreigners who have come to Russia to work in the last six months. In
second place is Tajikistan (21%), Ukraine is in third place (7%). China is only on the 10th place in this
list: according to the statistics of the Ministry of Internal Affairs, most of the Chinese come to Russia
as tourists. According to the Ministry of Internal Affairs, there are now about 4 million labor migrants
in Russia.

However, the above data can hardly be attributed to service engineers and other employees in the
energy industry. Approximately 80% of these labor migrants are engaged in low-skilled manual labor.

Conclusion

Summing up, it should be noted that a change of residence occurs if a person has been absent from
the territory of the Russian Federation for 183 days or more for 12 consecutive months. Income received
abroad by Russian citizens who are tax residents of Russia are subject to taxation in the manner
specified in international treaties for the avoidance of double taxation.

Mechanisms for countering international double taxation should be enshrined in tax treaties. It is
tax agreements that contribute to the achievement of an agreed position of states on taxation issues. At
the same time, such agreements should clearly define the rights of the state of residence and the state
of the source of income to levy taxes, as well as the terms necessary to establish the rights of the state
on taxation, the methods that states will use to eliminate double taxation.

We consider it necessary to further improve the legal regulation of taxation of foreign citizens, to
take measures aimed at stimulating the influx of highly qualified specialists, while the state should
protect Russian citizens from competition in the field of employment from foreign labor.
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AHHOTAIIUA

B mocnemnee Bpemsi B CBS3W ¢ MpoleccaMd TIOOATW3AalMKd W TOBBIMICHHOW TPYIOBOM
MOOWJIBHOCTH HACEJICHUsI TOCYIapCTBA BCE Yallle CTAHOBSTCS YYaCTHUKAMH OTHOIICHUH, CBI3aHHBIX
C MEXIYHAapOJIHBIM HAaJIOroO0JIOKEHHEM, KOrJa BCTaeT BOMPOC O 3aKOHHOCTH B3UMaHUS
roCy/IapCTBOM HAJIOTOB Ha J0XOAbl MHOCTPAHHBIX TpaxaaH. E>KerogHo MpoueHT paOOTHUKOB,
KOTOpBIE 3apadaThIBalOT ACHBI'M HE TOJILKO BHYTPHU CTPaHbI, HO U Y€3KalOT padoTaTh B COCEIHUE
rocyJapcTBa 1o pa3HbIM MpUYMHAM, yBennunBaeTcsi. HaemHbIl paOOTHUK, KOTOPBIN MPUE3KAET B
CTpaHy, I0JKEH, KaK MPaBUJIO, IJIATUTh HAJIOT B 3TOM CTpaHe ¢ JOXOJ0B, MOJYyYEHHBIX OT paOOTHI
B JJaHHOH cTpaHe. Hamoroo6mokeHre HaHATHIX PaOOTHUKOB B MPUHHUMAIOIICH CTpaHE 3aBUCHUT, B
YaCTHOCTH, OT TPOJOJDKUTEILHOCTH TPEOBIBAHMS COTPYJHUKA HA YCJIOBHSX COTJIAIICHHUS O
HaJOr000JOKEHUH, 3aKIIOYEHHOTO MEXKAYy CTpaHOW TpeOBIBaHMS M CTPAHOM MPOKUBAHUSA
corpyanuka. CornameHus 0 HaIoro00I0KEHUU COAEPKAT pa3TUIHbIE PYKOBOISIINE MIPUHITUIIBI [0
HAJI0r000JI0’KEHUIO B OTHOIIICHHH HAa@MHBIX PA0OTHHUKOB.

J1si tMTUPOBAHMS B HAYYHBIX HCCJIEI0BAHUAX
Hocos /I.B. MexnyHapoaHoe Haloroo010xeHne 3apab0oTHON TU1aThl CEPBUCHBIX HHKEHEPOB U

IpyruxX MOOUIBHBIX COTPYJHUKOB B DJHEpPreThdeckoi orpacnu // Bompocsl poccuiickoro u
MeskayHapoanoro mpasa. 2021. Tom 11. Ne 2A. C. 56-61. DOI: 10.34670/AR.2021.77.15.007

KaroueBnle ciioBa
TpancHamoHabHasT KOMITaHUSI, HAJIOTOOOJIOKEHWEe, SHEPreTHKa, WHOCTpaHHBIE padouwne,
pabora.

bubanorpadus

1. KonBenmust mexnay IIpaBurensctBoM Poccmiickoit ®@emeparmu u [IpaBurensctBom KopomectBa Hopmerms ot
26.03.1996 «O06 n3bexaHNM IBOMHOTO HAJIOTOOOJOKEHHS W MPEAOTBPAIICHWH YKIOHEHHS OT YIUIAThl HAJOTOB B
OTHONICHWH HAIOTOB Ha A0x0/bl U Kamutam» // CIIC «KoncynsTantllmocy.

2. Koneennust mexay IlpaBurensctBom Poccuiickoit ®@eneparmu u IIpaBurensctBom @Dpaniry3ckoit PecmyOmuku ot
26.11.1996 «O6 n3bexaHUM TBOWHOTO HAIOTOOOJIOKEHUS M NPEIOTBPAICHUH YKJIOHEHHs OT yIUIaThl HAJOTOB M
HapylIeHUsT HAJIOTOBOTO 3aKOHOAATENbCTBA B OTHOIIEHMM HAJOrOB Ha Jjoxoipl M wumymiectBo» // CIIC
«Koncynsrantllntocy.

3. Konsennust mexny IlpaBurensctBom P® u IlpaBurensctBom ABcrpmiickoit PecnyOmuxu ot 13.04.2000 (pex. ot
05.06.2018) «O06 u3dexkaHUU TBOWHOTO HAJOTOOOJIOKEHHUS B OTHOIICHHH HAJOrOB Ha JOoXOonbl u kKamutam» // CIIC
«Koncynsrantllntocy.

4, Hanorossiii konekc Poccuiickort @eneparuu (B penakmuu ot 23 HosO0ps 2020 1.) (¢ m3m. ot 1 suBaps 2021 r.) // CIIC
«Koncynprantllnrocy.

5. O nopsike MpUMEHEHUS OTACTBHBIX MmostoxkeHn PenepanbHoro 3akoHa ot 19.05.2010 Ne 86-D3: miucemo ®HC Poccun

Dmitrii V. Nosov



Civil law; business law; family law; international private law 61

o1 26.04.2011 Ne K3-4-3/6735 // CIIC «Koncynbrantllnrocy.

6. [Tucemo Munduna PO: ot 30.12.2019 Ne 03-04-05/102983 // CIIC «KoncynbsranTlLimocy.

7. Mucemo ®HC Poccum ot 22.10.2012 Ne AC-3-3/3797 // CIIC «KoncynsranTlIrocy.

8. Cornamenne mexnay [IpaButensctBoMm Poccuniickoit @enepannu u [IpasurensctBom Kuratickoit Haponuoit PecyOmiku
00 n30exaHNN ABOITHOTO HAIOTOOOJIOKEHUS M TPEAOTBPALICHUH YKIOHEHHS OT yIJIAThl HAJIOTOB B OTHOIICHUHN HAJIOTOB
Ha npuOBLTEY (3akimrodeHo B Mockse 13.10.2014) (pex. ot 08.05.2015) (Bmecte ¢ [IpoTokosom (moamucan B Mockse
13.10.2014) // CIIC «Koncynbsrantllmocy.

9. Cornamenne mexay Poccuiickoit denepanuein u OenepatusHoii Pecniyonukoit ['epmanus ot 29.05.1996 (pemto ot
15.10.2007) «O06 u30exaHnM JBOIHOTO HAOTOOOJIOKEHHUS B OTHOILIEHUH HAJIOTOB Ha A0X0bl M uMyInectBoy // CIIC
«Koncynbrantllntocy.

10. CnpaBounas uHdopmanus: «JleiicTByromue qByCTOPOHHHE MEXIyHapoJHbIe 10roBopsl Poccuiickoit denepauun 06
n30exaHuu ABoiHoro Hanoroobioxenus» // CIIC «Koncynprantllmocy.

11. CpaBoYHHK 1O KOPIOPATHBHOMY HaJIOT0OOI0KEHUIO B Pa3HBIX cTpaHax mupa. PricewaterhouseCoopers (IlepeBon
ABBYY Language Services), 2014 r.

12. TpyTHEB IpeIOKUIT BBECTH TUIATY 32 HAeM HHOCTPAHHBIX padounx // Bemomoctu. 25 mexabps 2020 r.

International taxation of remuneration...



