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AHHOTaUMSA

Cratpsi mocBslleHa MpoOiIeMe OMPENENICHUs POJH TEKCTa YTOJIOBHOIO 3aKO-
Ha B mpouecce ToskoBaHus KoHctuTynnoHHbIM CynoM VYKpauHbl YrOJIOBHO-
paBoBbIX HOpM. [IpoaHanu3npoBaB JEHCTBYIOIIEE 3aKOHOIATENIHCTBO YKPAUHBI
U IIPAKTUKY AesaTenbHocTH KoHnetuTynnonHoro Cyna YKpanHbl B CBETE PELLICHHUS
YKa3aHHOM MPOOJIEMBI, aBTOP MPHUILIEN K BBIBOY, UTO TEKCT YTOJIOBHOI'O 3aKOHA
HE MOJKET BBICTYIIaTh B KAYECTBE IIPEIMETa TOJKOBaHMs. TEKCT yroJoBHOIO 3a-
KOHA — 3TO CPE/ACTBO, C MOMOILBIO KOTPOTO OPraH KOHCTUTYLIMOHHOTO KOHTPOJIS
VYKpauHbl HHTEPIIPETUPYET YTrOJOBHO-IIPABOBBIE HOPMBI. B mporiecce TonkoBa-
Hust KonctutynmonusiM CyzioM YKpauHbl YTOJIOBHO-IIPABOBBIX HOPM, KOTOPBIE
OTCBUIAIOT K HOPMATUBHBIM MPEANUCAHUAM IPYTUX OTPACieil MpaBa, TEKCT yIo-
JIOBHOTO 3aKOHA BBICTYNAE€T OCHOBHBIM CPEJICTBOM TOJIKOBAHMS TAKUX HOPM, a

HOPMAaTHBHE MOJIOKEHHS IPYTMX OTpaciIey IpaBa — AONOJIHUTEIbHBIMU.

Kurouesrbie ciioBa

Koncturynnonnslii Cyn YKpauHBI, TOJKOBaHHE, TEKCT YTOJIOBHOIO 3aKOHA,

YTOJIOBHO-TIPaBOBAsi HOPMa.

BBenenne TyuuoHHbIM CynoM Ykpaunbl (nanee —

KCY) nmnomuuHsieTcss  omnpeneseHHbIM

CnoxxHbBIA MpolIeCC UHTEpIpeTa- 3aKOHOMEPHOCTSIM, TIpaBUJIaM, TTPUHIIN-

[[MU YTOJIOBHO-NPABOBBIX HOpM KoHCTH- nam, KOTOpble 00eCreunBaroT HaJjIexKa-
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iee KaueCTBO MOJYYEHHOTO pe3ysbTa-
Tta. KaXapli sneMeHT 3TOro mporecca
BBITIOJIHSIET TOJBKO €My CBOMCTBEHHYIO
¢bynkiuio. be3 coMHeHUs TEKCT yroiaoB-
HOTO 3aKOHA TaKXe 3a/ICICTBOBAH B 3TOM
npouecce. Kakyro sxe ponb, QyHKIHIO
OH BBITIOJIHSIET B ATOM MPOILIECCE MOMPO-
OyeM BBISICHUTH Jajiee B 3TOM padoTe.

B yronoBHo-npaBoBON JHTEpA-
Type' OT/IeIbHBIC aBTOPhI TEKCT YTOJOB-
HOTO 3aKOHA MPU3HAIOT MPEAMETOM TOJ-
xoBaHusg. Cam KCVY B cBOMX pelieHusx
B Pa3HBIX CIydasiX YTBEPXKAAET WUJIU UTO

TOJIKYET TO HOPMBI TIpaBa 2, TO CTaTbu

1 IllenenskoB B.®. ®opMaibHO-IOTHYECKUE
OCHOBaHUS TOJIKOBAaHUE YTOJIOBHOTO 3a-
KOHA: JTUCC. ... KaH[. IOpuJ. HayK. — Bo-
rorpaz, 1998. - C. 12.

2 Hanpuwmep, a63. 1 n. 3.1 moTuBHpO-
BouHoi yactu Pemenust KCY ot 25
okTs0pst 2000 roma Ne 12-pn/2000
(meno o 30He OTUYKJIeHHUs ). [ DeK-
TPOHHBIN pecypc]. — Pexxum nocryna:
www.base.spinform.ru/show_doc.
fwx?rgn=23391; BerynurensHas
yacTh Pemmenust KCY ot 26 mapra
2002 roma Ne 6-pr1/2002 (meno 06
OXpaHe TPYJOBBIX IPaB JCMyTaTOB
MECTHBIX COBETOB). [ DJIEKTPOHHBIN
pecypc]. — Pexxum noctyna: www.
concourt.am/hr/ccl/vestnik/3.17-2002/
resume.htm; A63. 1 m. 4 MOTHBUPO-
BouHo# yacTtu Pemenust KCY ot 7
mas 2002 roma Ne 8-pni/2002 (nmeno
OTHOCHTEIIBHO MOJIBEIOMCTBEHHOCTH
aKTOB O HA3HAYCHUU WU OCBOOOXKIE-
HUU JOJKHOCTHBIX JIHI). [ DIEKTPOH-
HBIN pecypc]. — Pexxum nocryna:
http://zakon4.rada.gov.ua/laws/show/
v008p710-02; A63. 1 n. 3 moTUBHpO-
BouHoM yacTu Pemenust KCY ot 28

HOPMAaTHBHO-TIPABOBBIX aKTOB’, TO MOJIO-
’KEHHUSI 3aKOHOB WJIM JIPYTHX IPABOBBIX
aKTOB®, TIOHSATHS’, HJIM YTO OCYIIECTBIIS-

€T BBIAACHCHUC BOJIH 3aKOHOI[aTCJISI6, CO-

ssaBapst 2003 roma Ne 2-pri/2003 (memno
o nomHomouwusix [Ipe3naenra Ykpau-
HBI PEOPTaHU30BHIBATH LIEHTPAJIbHBIC
OpraHbl UCTIOJIHUTEIHHON BIACTH).
[DnexTpoHHBIN pecypc]. — Pexxum no-
ctyna: http://zakon4.rada.gov.ua/laws/
show/v002p710-03

3 Pemenue KCVY ot 30 oxTsi6pst 1997
roga Ne 5-3m (nenmo K.I'. Yerumenka).
[DnexTpoHHBIH pecypc]. — Pexum no-
cryna: http://zakon4.rada.gov.ua/laws/
show/v005p710-97; Pemenne KCVY ot 25
HOs10pst 1997 rona Ne 6-31 (zemo rpak-
nanku J[3100k61 I I1. oTHOCHTEIBHO MTpaBa
Ha 00KaJIOBaHWE B Cy/Ie HEMPABOMEPHBIX
JIEWCTBUM TIOJDKHOCTHOTO JIMIIA) U T.I1.).
[DnexTpoHHBIH pecypc]. — Pexxum nocty-
na: http://zakon4.rada.gov.ua/laws/show/
v006p710-97

4  Hanpumep, a63am 9 n. | MOTUBHPOBOYHOM
gactu Pemennst KCY ot 11 oxTs16ps 2005
rona Ne 8-pmi/2005 (meno 06 ypoBHE TIeH-
CHH U €KEMECSIYHOTO JIEHE)KHOTO COfIep-
JKaHUs). [DNeKTpoHHBIN pecypc]. — Pexum
nocryna: http://zakon4.rada.gov.ua/laws/
show/v008p710-05

5 Hampumep, BcTynuTenbHas yacthb Pe-
mennsa KCV ot 28 mas 2003 rona
No 10-pn/2003 (neno 06 opranu3zanuu
pacnpoCTpaHEeHUs MOYTOBBIX MapOK,
MapKUPYIOIINX KOHBEPTOB U KapTOYEK).
[DnexTponHBIN pecypc]. — Pexxum no-
cryma: www.base.spinform.ru/show_doc.
fwx?rgn=21860

6 AO03.4 n. 3.2 MOTUBHPOBOYHOH YacTH
Pemenus KCVY ot 25 okts6pst 2000 rona
Ne 12-pri/2000 (emo o 30HE OTUYKIACHHS).
[DnexTpoHHBIN pecypc]. — Pexum no-
cTyna: www.base.spinform.ru/show_doc.
fwx?rgn=23391
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JICpYKaHUS CTAaThbH’, COJACPIKAHUS TEPMH-
Ha®.

3aMeThM, YTO COITIACHO C JeH-
CTBYIOILLIUM 3aKOHOAATEIbCTBOM YKpau-
HbI, @ UMEHHO 4. 1 cT. 150 Koncturyunu
VYkpaunsl, cT. 13 3akoHa Ykpaunbsl «O
Koncrurynmonnom Cyne VYkpauss,
OpraH KOHCTUTYLIHUOHHOTO  KOHTPOJIS
OCYIIECTBIsICT O(PUIIMATILHOE TOJIKOBA-
Hue KoHcTuTynmu m 3aKkOHOB YKpauHbI.
Takoe 3aKOHOJATENBHOE MOJI0KEHUE MO-
KET MOCIYKUTh OCHOBAHUEM ISl MPHU-
3HAHMS CTAaTe€l MPABOBBIX AKTOB, a HE
3aKpEIJICHHBIX B HUX HOPM, NIPEIMETOM

toiikoBaHus KCYVY.

TekcT yroJiOBHOIO 3aKOHA KaK
CPeJACTBO MHTEPIpPeTALNH

yYroJ10BHO-paBoBbIX HOpM KCY

B coBpemMeHHON Hayke YrojaoB-

HOT'O IIpaBa CUUTACTCiA, 4TO HC CJICAYCT

7 Hanpuwmep, a63air 3 1. 3.2 MOTUBHPOBOY-
Hol yactu Pemenus KCY ot 17 anpens
2008 roma Ne7-pn/2008 (meno oTHOCH-
TEJIBHO MPEKPAILECHUS TTOTHOMOYHI YieHa
Briciiero coBera roctunum). [ 31€KTpOH-
HbIN pecypc]. — Pexxum goctyna: www.
vru.gov.ua/legislative acts/9

8 Hanpumep, BcrynurensHas yacthb Pe-
menust KCY ot 5 depans 2004 rona
Ne 2-pri/2004 (neso o TOTKOBaHUU Tep-
MUHA “Tiepeaaya 3eMeJIbHBIX YYaCTKOB ).
[DnekTpoHHBIHN pecypc]. — Pexum 10-
cTyna: www.base.spinform.ru/show_doc.
fwx?rgn=22729

OTOXJIECTBIISATh TOHSTUS «YTOJOBHO-
IIpaBOBasi HOPMa» U «CTaThs yTOJIOBHOTO
3akoHa». Mcxoas U3 NepBUYHOCTU BOJIU
3aKOHOJATENs] OTHOCUTEIIBHO YTOJIOBHO-
paBOBOM HOPMBI, IPUHUMAsI BO BHHU-
MaHHE, YTO yTOJIOBHO-IIPABOBas HOPMa,
KaKk ¥ HOPMBI JPYyTHX OTpaciieil mpana,
SIBJISICTCS PE3YJIbTaTOM BOJICU3bSBICHUS
3aKoHOATeNsl, (POPMOM BBIPAKEHUS €TI0
BOJIM, CYUTAEM, YTO IIPEIAMETOM TOJIKO-
BaHuss KCY ecTb yromoBHO-npaBoOBas
HOpMa’, a He TEKCT YTOJOBHOIO 3aKOHA.

TeKCT yroJoBHOIO 3aKOHA HE MO-
KET OBITh MPEAMETOM TOJIKOBAHHUSI, XOTS
OBl B CBSI3U C HECOBEPILIEHCTBOM YIOJIOB-
HOTO 3akoHa. [IpuMEeHUB K TEKCTy yro-
JIOBHOTO 3aKOHA Pa3HbIe CIIOCOOBI TOJIKO-
BaHMsI, HEOJTHOKPATHO OKa3bIBAETCS, UTO
3aKOHOJATeNIb HEAJEKBATHO OTOOpA3UII
CBOIO MBICJIb, M1 OyKBa 3aKOHA OTIMYACT-
Csl OT €ro ayxa.

Kpome Toro otaenpHbIC TTPU3HA-
KM COCTaBa MPECTYIUICHUs (Hampumep,
CcyOBEKT) Ha3BaHbl HE B KOHKPETHOM
cratbe OcoOennout yactu YK, a B ero
OO6me#t yactu. bosnee Toro mpusHaHwme
TEKCTa YrOJOBHOTO 3aKOHAa MPEIMETOM
TOJIKOBaHUS OOS3BIBACT HAC JOCJIOBHO

TOJIKOBATh CTATbXU YIOJIOBHOI'O 3daKOHA, a

9  [enpkoBuu O. OO’€KT Ta npeaIMeT TIyMa-
yenHs1 Koncruryuitaum Cynom Ykpainu
y KpuMiHaJIbHOMY TpaBi // BicHuk
JIpBiBCBHKOTO yHIBepcuteTy. Cepis 1opH-
quuHa. — 2011, — Ne 52. — C. 309-318.
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MOTOMY MPHUIILIOCH Obl KOHCTATUPOBATh
OTCYTCTBHE B COCTaBE MPECTYIUICHUS
MIPU3HAKOB IIPSIMO HE Ha3BaHbIX B CTAThHE,
IpelycCMaTpUBarOIel 3TOT COCTaB, HO
HaJIM4Yue KOTOPBIX B HEM IPEANoaraeT-
Cs1 CMBICJIOM JIPYTHX MPU3HAKOB COCTaBA.
Torga yrojioBHOE MpaBO MPEBPATHIIOCH
OBl M3 CUCTEMBbl B3aMMOCOITIACOBAHHBIX
HOPM B HA0Op 3aKOHOAATEJIbHBIX KOH-
CTPYKLHM.

Heo00CHOBaHHOCTh  MPU3HAHUS
TEKCTa YTOJOBHOTO 3aKOHa MPEIMETOM
TOJIKOBaHHSI OOYCJIOBJICHA TAKXKE U TEM,
YTO Ha MIPAKTUKE MbI UCIIOJIb3YEM HE CTa-
ThU, a UMEHHO YTOJIOBHO-IIPABOBBIE HOP-
Mmbl. [loHnMaHue conmepkaHusi UMEHHO
YTOJIOBHO-TIPABOBBIX HOPM, a HE TEKCTa
VK, sBmsieTcs HEOOXOIUMOW TMIPEaIo-
CBUIKOW MPaBWJIBHOTO MPaBONPUMEHE-
Husi. Eciiu Ob1 B mporecce nmpaBorpume-
HEHUSI TPUMEHSUIUCH CTaThbU YTOJIOBHOTO
3aKOHA, a HE YTrOJOBHO-IPABOBBIE HOP-
MbI, TO, HalpuMep, MPECTYIUICHUE
«Kpaxxa» He xapakTepu3oBajoch Obl
TaKUM IPU3HAKOM KaK KOPBICTHBIM MO-
tuB (BCcT. 185 YK Vkpaunsl «Kpaxa»
OH HE Ha3BaH), HEBO3MOXHO OBLIO ObI
pasrpaHUYUTh COCTaBBI MPECTYIUICHUH,
NpeayCMOTPEHHBIX 4. | cT. 155 n u. 4
cT. 152 YK VYkpauHsbl, NOCKOJIbKY TEKCT

ATUX CTaTel, Kak Joka3aHo'’, cioBecHO

10 Bbpuu JI. CymixkHI CKIaH 3JT0YUHIB:
MOHSITTA Ta 03HaKu // [liAnmpueMHHUIITBO,

HE OTOOpa)kaeT BCE MPU3HAKH COCTaBa
PECTYIUICHUSI.

Takum obpazom, ycmaHonieH-
Has 3aKOHOO0amenbCmeom YKpaumvl 603-
moorcnocmsv KCY ocywecmenamo mon-
KOBaHUe NON0NACEHUU NPABOBbIX AKMOS,
a He HOpM, npedonpeoensiem Huyem He
000CHOBAHHOE O02paHUYeHUue NOIHOMO-
Yyl 5M020 OpeaHa KOHCMUMYYUOHHO20
KOHMPONs 8 Yacmu onpeoeienus npeo-
Mema moKo8aHUS.

Llenpro AeSITEeNbHOCTH 3aKOHO1A-
TEJs SBIISICTCS HE CO3JlaHME CTaTel, 3a-
KOHOB, a YperyjJivpoBaHUE OOIIECTBEH-
HBIX OTHOILIECHUH, KOTOPOE BO3MOXKHO
OCYIIECTBUTh JIUUIb ITyTEM HPUHATHSI
COOTBETCTBYIOIIUX PEIICHUH — HOPM
npaBa. TekCT 3akoHA 3TO CPEICTBO 3a-
KpEIUICHUsS] ITUX pellieHud, dopma ux
BHEIIIHETO BhIpakeHUsl. [lockosbKy HOp-
MbI TIpaBa KakK pE3yJbTaT BOJICU3bSB-
JIEHUS 3aKOHOJATENsl 3aKpEIUISIOTCS B
aKTaX COOTBETCTBYIOIIUX FOCYIapCTBEH-
HBbIX OPTaHOB, TO TAKHE AKTHI SABJISIIOTCS
CPEICTBOM MO3HAHUSI COACPKAHUS ITUX
HOpM MpaBa. OCyIIECTBIAS TOJIKOBAHHE
aKTOB, KOTOPbIE OOBEKTUBUPYIOT HOP-
Mbl ipaBa, KCY no3Haer UCTUHHOE CO-
JepKaHue MMEHHO HOpPM IpaBa, uyToO U
MOJITBEPK/IAET MPAKTUKA €ro JesITelb-

HOCTH.

rocroaapcTBo i mpaso. — 2006. — Ne 6. —
C. 105.

The value of the criminal law text in the interpretation of norms of criminal law...
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[Tonoxenus 4. 1 ct. 150 Koncru-
Tyuuu YKpaunsl, cT. 13 3akoHa Ykpau-
Hbl «O Koncturyunonnom Cyne Ykpau-
HbD», KOTOPbIE OMPEEISAIOT MPEIMETOM
tonkoBaHusi KCY tekcr Konctutynuum
U 3aKOHOB YKpauHbl, HEOOOCHOBAaHHBI U
HYXJAIOTCS B U3MEHEHUSX. YTOJIOBHO-
IpaBOBasi HOpMa, a HE TEKCT YTOJIOBHOT'O
3aKOHA, SIBJISIETCS MPEAMETOM TOJIKOBA-
Husa KCY. TekcT yrojioBHOro 3akoHa 3TO
CPEACTBO C IMOMOUIBKD KOTOPOrO OpPraH
KOHCTUTYILIMOHHOTO KOHTPOJIsI YKpPauHbI
UHTEPOPETUPYET  YTOJIOBHO-TIPABOBBIC

HOPMBI.

HopmaTuBHbIE 10J10KEHUS
JAPYIrux oTpacjei npaBa Kak
JAOIOJIHUTEIbHbIE CPeCTBA
TOJIKOBAHUS YIOJIOBHO-

npaBoBbix HOpM KCY

Kak cpencTtBo 3akperuieHus yro-
JIOBHO-TIPABOBBIX HOPM, CTaTbU yTO-
JIOBHOTO 3aKOHa OMPEAEIISIOT TPaHUIIbI
JneucTBUs 3TUX HOpM. OJHAKO HE cie-
JyeT CPEACTBO 3aKPEIJICHUS YTOJIOBHO-
IIPAaBOBOl HOPMBI, €€ COJACpXKaHUS U
IpaHUI] JCUCTBUSI CBS3BIBATH TOJIBKO C
YTrOJI0BHBIM 3aKOHOM. [IprHHMas BO BHU-
MaHHE 0COOBIC CBSI3U OTJICILHBIX BHUJIOB
YTOJIOBHO-TIPABOBBIX HOPM C HOPMATHB-

HbIMU TPCANHUCAHUAMN APYIUX OTpac-

Jeil mpaBa (MMEIOTCS B BUIY, Halpu-
Mep, OJIaHKETHBIE YTOJOBHO-IIPABOBBIC
HOPMBI, HOPMBI, IpelyCMaTpUBAIOIINE
cyOcuamapHoe TpPUMEHEHUE JIPYTUx
HOPMAaTUBHO-NPABOBbIX AKTOB), Orpa-
HUYMBATh CPEJCTBA 3aKPETUICHUS UX CO-
JIEp’KaHUs TOJBKO TEKCTOM YTOJIOBHOTO
3aKkoHa ObUIO Obl B MEHBIIEH CTEHEHU
HeoOocHOBaHHO. CopepkaHue TaKux
YTOJIOBHO-TIPABOBBIX HOPM OIPEAEIISACT-
cs He TonbKO YK Ykpaunsl.

OnHo¥t u3 GopM MBIIIIICHUS SIB-
JsIeTCs yMo3akiroueHue'!. YMo3akioue-
HUEM B 0011eH JIOTUKE HA3BIBAIOT TAKYIO
(GhopMy MBIIIJIEHHUS, C TOMOUIBIO KOTOPO
HAa OCHOBAHWM OJTHOTO WJIM HECKOJIBKUX
U3BECTHBIX BBICKA3bIBAHUM (CYKICHUN)
BBIBOJIIT HOBOE BBICKa3bIBaHUE (CYKIe-
HUE). YTOJIOBHO-IIPABOBAsI HOPMA TAKXKe
€CTh HHYEM APYTUM KakK CYKICHHEM'Z,
a crarbst YK Takum o0pa3oM COnEpKUT
BBICKA3bIBaHUE (CYKJIEHUE) — YTOJIOBHO-
IpaBoBYyl0 HOpMY. OJHAKO OTHENbHBIE
CTaThbM YTOJIOBHOTO 3aKOHA COAEpKaT
OpsIMyl0  WJIHM  ONOCPEACTBOBAHHYIO
CCBUIKY Ha HOPMATHBHBIC MOJIOKECHHUS
JIpYTUX OTpaciieil mpasa.

[TonoxkeHue 3aKOHOIATENBCTBA, K

KOTOPOMY OTChIIACT CTATbs YIOJIOBHOTO

11 Kupumios B. U., Crapuenko A. A. Jloru-
Ka: Yue0. 1yis 'opuand. By30B U (ax. yH-
TOB. 2-€ U3/l., uctp. u gon. — M.: Beicu.
k., 1987. - C. 131.

12 Tam xe. C. 58, 113.
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3aKOHA, TAKXKE SIBJISIETCS COOTBETCTBYIO-
UM cyxaeHueM. IMeHHO U3 Mosoxe-
HUU YrOJIOBHOIO 3aKOHA U HOPMATHUBHBIX
MOJIOXKEHUM JIPYTUX OTpacierd IpaBa
BBIBOJIUTCA YMO3AKIIOYEHUE, KOTOPOE
U €CTh HOBBIM CyXJeHuem. Takoe ymo-
3aKJIIOUYEHHUE SIBISIETCS HE KOHKPETU3U-
POBaHHBIM  COJIEP’KAHHEM  YTOJIOBHO-
IIPaBOBOM HOPMBI, Kak yka3biBaeT KCVY B
Pemrennu B nesie 06 oOpaTHOM JeHCTBUN
YrOJIOBHOTO 3aKOHA BO BpEMEHH ', a ca-
MOW YTOJIOBHO-IIPABOBOM HOPMOM, CYXk-
JI€HUEM, BBIBOJAOM M3 JBYX IOCBUIOK,
MOJIOKEHUH HOPMATUBHBIX TMpeIuca-
HUUW JIByX OTpaciiel Mpasa: yroJIOBHOTO
Y UHOTO.

B wacTtHOCTH, B yKa3aHHOM pe-
menun KCY yTBepkaaet, uTo MIaBHOM
0COOEHHOCTBIO OJAHKETHON JUCIO3U-
MW YTOJIOBHO-IIPABOBOM HOPMBI SIBJISI-
eTCsl TO, YTO Takasi HopMa UMeeT oduiee
U KOHKPETHU3UPOBAHHOE COJEPIKAHUS
(a03. 7, 8 m. 3 MOTUBUPOBOYHOMN YACTH
pemenus KCVY or 19 anpens 2000 roga
Ne 6-pn/2000 (nesno o6 oOpaTHOM Jei-
CTBHUM yTOJIOBHOTO 3aKOHA BO BPEMEHMU).
[Tonumanue cytu KCY OnaHkeTHbIX

YIOJIOBHO-IIPABOBBIX HOPM KaK TaKOBBIX,

13 Pemenune Koncrturymmonsnoro Cyna Ykpa-
uHbl oT 19 anpenst 2000 roga Ne 6-pn/2000
(eno 00 oOpaTHOM JIEHCTBUU YTOJIOBHO-
r'0 3aKOHA BO BPEMEHH). [ DIIEKTPOHHBIN
pecypc]. — Pexxum nocryma: http://zakon4.
rada.gov.ua/laws/show/v006p710-00

KOTOpPBIE UMEIOT JIBa COJICPKaHUS, CUH-
Ta€M COMHHUTEIIHHBIM.

IOpunnyeckne  BBICKAa3bIBAaHUS
(CyklileHuE), KakuM €CTb YTOpPJIOBHO-
paBoBas HOpMa, MOTYT UMETh KaK JIBa
3HaYeHUS (MICTUHHO WM OIMOOYHO) TaK
U HECKOJIBKO (TO €CTh KpOME HCTHHHO
U OIMOOYHO CYXKJIEHHUE MOXKET HMETh
JIOTIOTHUTEIIBHOE 3HAYCHHE, HAIpPUMEpP
«BEPOATHOE», «BO3MOXKHOE»). IIpeBa-
JUPYIOMIEH B JIOTUKE SIBJISICTCS MBICTH O
TOM, YTO IPABOBBIC HOPMbI HUMEIOT OJTHO
U3 JIByX 3HAYCHHI: 3HAYCHUE WUCTUHHO
WY 3HA4YeHUE OMO0YHO'.

3HayeHHe UCTUHHO MOXKET UMETH
JUIIbL OJTHO COJIepKaHUE, ITOCKOIbKY
Ipyroe coiepkaHue OyldeT XapaKTepu-
30BaThCs 3HAYCHUEM OIMMOOYHO. Takum
o0pa3om paszieieHue copepKanus OaH-
KETHBIX yTOJIOBHO-TTPABOBBIX HOPM Ha 00-
Iee ¥ KOHKPETU3UPOBAHHOE MMPOTUBOPE-
YUT MMPaBUIIaM JIOTUKH, TIOCKOJIBKY JIUIITh
OJTHO COJIEpXKaHUE YTOJOBHO-TIPABOBOM
HOPMBI MOXKET OBITh HCTUHHBIM: WJIH 00-
IIee Wik KOHKPETH3NPOBAHHOE.

CnenoBarelibHO, HE COIVIAIIasaCh C
BbIBOJIOM KCVY 0 nBOMHOM conepkaHuu
YTOJIOBHO-TIPABOBOM HOPMBI (00IIIEM H
KOHKPETH3UPOBAHHOM), CYHMTAEM, HYTO

YIOJIOBHO-IIPABOBAasi HOpPMa UMEET JIUIIb

14 Kapamumesa H. B. Jlorika: [Tinpy4aauk
JUTSI CTyleHTiB-TIpaBHUKIB. — JIbBiB: laic,
2000. - C. 86, 115.
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OJTHO cojiepKaHue, O0IIHe MPeaebl KO-
toporo onpeaestorcsa B KK YkpauHsl.

C npyroi cTOpoHbl 0COOEHHOCTh
OJIAaHKETHOM YTOJOBHO-TIPABOBOM HOP-
MBI 3aKJIFOYAeTCSI B TOM, YTO €€ 00beM
omnpenensercs B aBa 3Tana. llepBuyHo
00BbeM 3TOrO BUJIa YTOJOBHO-IIPABOBBIX
HOPM OTIpEIEIISIeTCs] Kak 00beM IIPOCTOM
YTOJIOBHO-TIPABOBOM HOPMBI — TOJb-
KO OJIHOM IOCBUIKOM, 3aKPEIUICHHOW B
tekcte YK. Takoe onpenenenue nmpouc-
XOAUT MYTEM MEPEUUCICHUSI B CTaThsX
YTOJIOBHOTO 3aKOHA BCEX MPU3HAKOB CO-
cTaBa MpecTyIUieHus. B cBs3u ¢ 3THM
00BbEM yTroJIOBHO-IIPABOBOM HOPMBI, Tpa-
HUIbI €€ JICUCTBUS, KPYI OTHOIIEHHUM,
KOTOPBIE OXBATBIBAKOTCS ATOW HOPMOW,
onpeaensitorcas YK Vikpaunsl. OnHako
B CJy4ae HaJu4yus CChUIKM Ha HOpMa-
TUBHbBIE MIPEANUCAHUS IPYTUX OTpacieit
npaBa, 00beM yTOJIOBHO-IIPABOBOM HOP-
MBI MOXKET M HE COBMaJaTh C 00BEMOM
CyXJeHus 3akperieHHoro B YK, uto
Ja€T OCHOBAHMUSI K HEOTOXECTBICHUIO
YTOJIOBHO-IIPABOBOM HOPMBI W CTarbu
YTOJIOBHOT'O 3aKOHA.

HopmaruBHble nnpeanucanus 1py-
rUX OTpaciied mpasa, JETalu3upys CO-
JEPKAHUE YTOJIOBHO-IIPABOBOM HOPMBEI,
NPENOCTABISIIOT €M COAEPIKATEIbHYIO
ONPENEIIEHHOCTh. DT NPEANHUCAHUS HE
MOTYT YCTaHAaBJIMBATh WM OTMEHATH

IMPU3HAKNU COCTaBa NPCCTYIUICHUSA, 3a-

KkperieHHble B YK, oqHako OHM MOryT
NeTaln3upoBarh ux coaepxxanue. OcHo-
BBIBASICh Ha 3aKOHE 00 OOpaTHOM COOT-
HOIIIEHUHU MEXJy 00bEMOM U COfeprKa-
HUEM MOHATHIA, MOKEM YTBEPKAATh, UTO
NETa3Upysl COAEPKAHUE CYKICHUS,
3aKPEIUICHHOTO B YTOJOBHOM 3aKOHE,
HOPMATHUBHBIE MPEANUCAHUS IPYTUX OT-
pacieit mpaBa MOTYT Cy»KaTh UX 00bEM U

TaKuM 00pa3oM — 00bEM CaMOW HOPMBI.

3aKJIoueHue

WTak, TEKCT yrojJoBHOIO 3aKOHA
onpenaensieT o0mmii 00beM YTOJIOBHOMN
HOPMBI, KOTOpasi OTChIIAET K HOPMATUB-
HBIM TPEINUCAHUSAM JIPYTHX OTpaciei
npaBa, B IpeAesax KOTOPOro HopMa-
TUBHBIC TIOJOKEHUS JAPYTHUX OTpaciei
[paBa ONPENEIAI0T KOHEUHBIN, 1eHCTBU-
TEJNBbHBIA 00beM HOpPMBI, chepy ee aeii-
CTBHUSL.

Ha »TtomM oOCHOBaHMM YTBEpPXK-
JaeM, 4TO TEKCT YTOJOBHOIO 3aKoHa
ABIISIETCS. OCHOBHBIM CpPEICTBOM  3a-
KPEIUIEHUsI yTOJOBHO-IIPABOBBIX HOPM,
a, CIIEOBATEIbHO, U OCHOBHBIM CpE.-
CTBOM MO3HaHUs uUX coxaepxkanus KCV.
HopmaruBHbIe npeAnucanus APyrux oT-
paciieil mpaBa UMEIOT JOTOJIHUTENBHOE
3HAYEHUE U OKOHYATEIHHO OMPEACISIOT
I'PaHULb] IEUCTBUS YTOJIOBHO-IIPABOBOM

HOPMBI, KOTOpasi COAEPKUT CCBUIKY Ha
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TaKue IPEANUCAHUS. YTOJIOBHO-IIPABO- IpaBa BBICTYNAIOT JAOMOJHUTEIbHBIMU
BBIX HOPM OHHM H€ 3akperuisitoT. Hopma- cpeacrBamu ToakoBaHus KCY yroiaoBHo-
TUBHBIC TIOJIOKEHUSI APYTUX OTpacien IIPaBOBBIX HOPM.
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Abstract

The article is dedicated to the problem of defining the role of the criminal law
text in the interpretation of criminal law norms by the Constitutional Court of
Ukraine. After analyzing the current Ukrainian legislation and practice of the
Constitutional Court of Ukraine in light of the above problem, the author came
to the conclusion that the text of the criminal law cannot serve as a subject of
interpretation.

The text of the criminal law determines the total scope of criminal norm,
which refers to the regulatory requirements of the other branches of law, within
which statutory provisions of other areas of law determine the final, true scope
of the norm, its ambit.

On this basis, the author argues that the text of the criminal law is the primary
means of norms of criminal law securing, and, therefore, the primary means of
knowledge of their contents by the Constitutional Court of Ukraine. Regula-
tory requirements of other branches of law have an added value and ultimate-
ly define the limits of the criminal law norm, which contains a reference to
such regulations. Regulations of other branches of the law are supplementary
means of interpretation of criminal law norms by the Constitutional Court of

Ukraine.
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Introduction

The complex process of inter-
pretation of criminal law norms by the
Constitutional Court of Ukraine (here-
inafter — CCU) subjects to certain laws,
regulations, principles that ensure ade-
quate quality of the result. Each element
of this process executes only its own pe-
culiar feature. No doubt that a text of the
criminal law is also involved in the pro-
cess. What role and function it performs
in the process the author will try to find
out further in this paper.

In criminal law literature! some
authors recognize the text of the criminal
law as a subject of interpretation. CCU
itself in its decisions in different cases

states that it interprets law norms?, ar-

1 Shchepel'kov, V.F. (1998), Formal-logical
reasons of criminal law interpretation:
dissertation [ Formal'no-logicheskie
osnovaniya tolkovanie ugolovnogo
zakona: diss. ... kand. yurid. nauk],
Volgograd, p. 12.

2 For instance, Paragraph 1 Clause 3.1 of
the analytical part of the Decision of the
CCU on 25 October 2000 No. 12-rp/2000
(the case on the exclusion zone). Available
at: www.base.spinform.ru/show_doc.
fwx?rgn=23391; Introductory clause of the

ticles of legal acts®, provisions or other

legal acts®, concepts’, or that provides

Decision of the CCU on March 26, 2002
No. 6-rp/2002 (case on the protection of
labor rights of deputies of local councils).
Available at: www.concourt.am/hr/ccl/
vestnik/3.17-2002/resume.htm; Paragraph
1 Clause 4 of the analytical part of the
Decision of the CCU on May 7, 2002 No.
8-rp/2002 (case on the acts jurisdiction on
the appointment or release of officials).
Available at: http://zakon4.rada.gov.
ua/laws/show/v008p710-02; Paragraph

1 Clause 3 of the analytical part of the
Decision of the CCU on 28 January 2003
No. 2-rp/2003 (case on the powers of the
President of Ukraine to reorganize central
bodies of executive power). Available

at: http://zakon4.rada.gov.ua/laws/show/
v002p710-03

3 The Decision of the CCU on October
30, 1997 No. 5-zp (Case of the Mr.
Ustimenko). Available at: http://zakon4.
rada.gov.ua/laws/show/v005p710-97; The
Decision of the CCU on November 25,
1997 No. 6-zp (Case of the citizen Dzyuba
G.P. concerning the right of appeal in
court on the wrong act of the official, etc.).
Available at: http://zakon4.rada.gov.ua/
laws/show/v006p710-97

4 E.g., Paragraph 9 Clause 1 of the
analytical part of the Decision of the CCU
on 11 October 2005 No. 8-rp/2005 (case
on the level of pensions and monthly cash
allowance). Available at: http://zakon4.
rada.gov.ua/laws/show/v008p710-05

5 E.g., the introductory part of the Decisions
of the CCU on 28 May 2003 No. 10-
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clarification of the will of the legisla-
tor®, article content’ or the content of the
term®.

Note that according to the cur-
rent legislation of Ukraine, namely
Part 1 of Article 150 of the Constitu-
tion of Ukraine, Article 13 of the Law
of Ukraine "On the Constitutional Court
of Ukraine", the body of constitutional
control provides the official interpre-
tation of the Constitution and laws of
Ukraine. Such legislation might serve as
a basis for recognition of articles of legal
acts, and not norms enshrined in these
acts, as a subject of interpretation by the
CCU.

rp/2003 (case on the distribution of
stamps, marking envelopes and cards).
Available at: www.base.spinform.ru/
show_doc.fwx?rgn=21860

6 Paragraph 4 Clause 3.2 of the analytical
part of the Decision of the CCU on 25
October 2000 No. 12-rp/2000 (case
on the exclusion zone). Available at:
www.base.spinform.ru/show_doc.
fwx?rgn=23391

7 E.g., Paragraph 3 Clause 3.2 of the
analytical part of the Decision of the
CCU on 17 April 2008 No. 7-rp/2008
(case on the termination of powers of
the member of the High Council of
Justice). Available at: www.vru.gov.ua/
legislative acts/9

8 E.g., the introductory part of the Decisions
of the CCU on 5 February 2004 No.
2-rp/2004 (case on the interpretation of the
term "transfer of land plots"). Available
at: www.base.spinform.ru/show_doc.
fwx?rgn=22729

Text of the criminal law as
a means of interpretation of

criminal law norms by the CCU

It is believed that in modern sci-
ence of criminal law one should not
equate the concept of "criminal law
norm" and "article of the criminal law".
On the basis of antecedence of legislative
will regarding the criminal law norm,
taking into account that a criminal law
norm, as well as other norms of law, is
a result of the legislative will, a form of
expression of its will, we believe that a
matter of interpretation by the CCU is a
criminal law norm’, but not a text of the
criminal law.

The text of the criminal law can-
not be a subject of interpretation, at least in
regard to the imperfection of the criminal
law. Having applied different ways of in-
terpretation to the criminal law text, it is re-
peatedly found that legislator inadequately
expressed its idea, and a legal language is
different from its equity of statute.

Besides individual elements of

components of crime (for instance, the

9 Den'kovich, O. (2011), "Object

and subject of interpretation of the
criminal law by the Constitutional
Court of Ukraine" ["Ob'ekt ta predmet
tlumachennya Konstitutsiinim Sudom
Ukraini u kriminal'nomu pravi"],
Visnik L'vivs'kogo universitetu. Seriya
yuridichna, No. 52, pp. 309-318.
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subject) named not in a particular article
of the Special part of the Criminal Code,
but in its General part. Furthermore, the
recognition of the criminal law text as a
subject to interpretation requires us to
interpret the articles of the criminal law
in extenso, and therefore we would have
to ascertain the absence of evidence in
the components of crime that not explic-
itly named in the article, which provides
this components, but which presence
assumes by the meaning of other com-
ponents. Then criminal law would have
turned from a system of mutually agreed
norms into a set of legislative construc-
tions.

Groundlessness of recognition
of the criminal law text as a subject of
interpretation is also conditioned by
the fact that in practice we use not ar-
ticles, but precisely criminal law norms.
Understanding of the content specifi-
cally criminal law norms, not the text
of the Criminal Code, is a prerequisite
for proper administration of the law. If
used articles of the criminal law in the
course of law enforcement, not criminal
law norms, then, for instance, the crime
"Theft" would not characterize a sign of
lucrative impulse (in the Art. 185 of the
Criminal Code of Ukraine "Theft" it is
not determined), it would be impossible

to distinguish between offenses under

Part 1 of the Article 155 and Part 4 of
the Article 152 of the Criminal Code of
Ukraine, as the text of these articles, as
proved'’, verbally does not show all the
elements essential to the offence.

Thus, the established by the leg-
islation of Ukraine opportunity of the
CCU to carry out interpretation of legal
acts, and not norms, predetermines the
unwarranted restriction of the powers
of this body of constitutional control in
the definition of the subject of interpreta-
tion.

The aim of the legislator is not
a creation of articles, laws, but the ad-
justment of social relations, which can
be realized only through the adoption of
appropriate decisions — law norms. The
text of the law is a means to reinforce
these decisions, a shape of their external
expression. Since law norms as a result
of the legislator will expression are con-
solidated in acts of relevant government
bodies, such acts are means of under-
standing the content of law norms. Car-
rying out the interpretation of acts, which
objectifies law norms, the CCU cognize
the true content of law norms that con-

firmed by its activities.

10 Brich, L. (2006), "Corpus delicti:
concepts and characters" ["Sumizhni
skladi zlochiniv: ponyattya ta oznaki"],

Pidpriemnitstvo, gospodarstvo i pravo,
No. 6, p. 105.
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The provisions of the Part 1 of
the Article 150 of the Constitution of
Ukraine, the Article 13 of the Law of
Ukraine "On the Constitutional Court
of Ukraine", which define the text of the
Constitution and laws of Ukraine as a
subject of interpretation by the CCU, are
unsound in principle and stand in need of
change. Criminal legal norm, rather than
the text of the criminal law, is a matter
of interpretation by the CCU. The text of
the criminal law is a means, by which the
body of constitutional control of Ukraine

interprets criminal law norms.

Regulatory frameworks of
other branches of law as
supplementary means of

interpretation of criminal law
norms by the CCU

As a means of securing of crimi-
nal law norms, the articles of criminal
law define the applicability of these
norms. But we should not connect means
of the criminal law norms consolidation,
its content and applicability only with
the criminal law. Taking into account a
special relationship of certain types of
criminal law norms with regulatory re-
quirements of other branches of law

(e.g., blanket criminal law norms, norms

for the subsidiary application of other
laws and regulations), it would be less
unfounded to restrict the means of secur-
ing their content only by the criminal law
text. The content of such criminal law
norms depends not only on the Criminal
Code of Ukraine.

One of the forms of thinking is a
conclusion''. Coming to a conclusion in
general logic is called a form of thinking,
by which onthe basis of one ormore known
statements (judgment) is derived a new
statement (judgment). Criminal law norm
also is nothing for it but a judgment'?, and
therefore the article of the Criminal Code
contains a statement (judgment) — crimi-
nal law norm. However, some articles of
the criminal law contain direct or indirect
reference to the statutory provisions in
other branches of law.

Provision of law referred to by
the article of criminal law is also an ap-
propriate judgment. Only from provi-
sions of criminal law and regulations of
other branches of law derived conclu-
sion, which is a new judgment. Such a

conclusion is not a specific content of

11 Kirillov, V.I., Starchenko, A.A.
(1987), Logic: textbook for juridical
universities. 2nd ed., rev. and add.
[Logika: Ucheb. dlya yuridich. vuzov i
fak. un-tov. 2-e izd., ispr. i dop.], Vyssh.
shk., Moscow, p. 131.

12 Ibid. P. 58, 113.
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criminal law norm, as indicated by the
CCU in the Decision in the case of the
reverse action of criminal law through
time'?, but particularly the criminal law
norm, judgment, conclusion from two
grounds, provisions of legal prescriptions
of two branches of law: criminal and
other.

In particular, in the specified de-
cision the CCU states that a main feature
of a blanket disposition of a criminal law
norm is that such norm is of a general
and specified content (Paragraph 7, 8,
Clause 3 of the analytical part of the de-
cision of the CCU on 19 April 2000 No.
6-rp/2000 (case on the reverse action of
criminal law through time). Understand-
ing the blanket criminal law norms as
such, which have two contents, by the
CCU is considered as doubtful.

Legal statements (judgment),
which is criminal law norm, may have
two meanings (true or false) or sev-
eral (that is, apart from true and false
the judgment may have an additional
meaning, such as "probable", "possi-
ble"). Prevalent in logic is an idea that

legal norms have one of two mean-

13 "The decision of the CCU on April
19, 2000 No. 6-rp/2000" ["Reshenie
KSU ot 19 aprelya 2000 goda No.
6-rp/2000"], available at: http://
zakon4.rada.gov.ua/laws/show/
v006p710-00

ings: the meaning "true" or the meaning
"false"!“,

True meaning can have only one
content as other content will be char-
acterized by the false meaning. Thus
the separation of the content of blan-
ket criminal law norms on general and
specific contradict the rules of logic,
as only one content of the criminal law
may be true: either the general or speci-
fic.

Therefore, disagreeing with the
conclusion of the CCU on the dual con-
tent of the criminal law norm (general
and specific), we believe that criminal
law norm has only one content, which
general limits are defined in the Criminal
Code of Ukraine.

On the other hand, the feature
of blanket criminal law norm is that its
scope 1s determined in two stages. Pri-
marily the scope of this type of criminal
law norms is defined as a scope of sim-
ple criminal law norm — only one ground
vested in the text of the Criminal Code.
Such a definition comes from the list-
ing of all the elements of a crime in the
articles. In this regard, the scope of the
criminal law norm, the limits of its ac-
tion, the range of relationships that are

14 Karamisheva, N.V. (2000), Logic:
handbook for law students [Logika:
Pidruchnik dlya studentiv-pravnikiv], Pais,
Lviv, p. 86, 115.
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covered by this norm are defined by the
Criminal Code of Ukraine. However, in
case of a reference to the regulatory re-
quirements of other branches of law, the
scope of the criminal law norm may be
different from the scope of the judgment
in the Criminal Code, which gives rise
to non-identification of the criminal law
norm and the article of the criminal law.

Regulatory requirements of other
branches of law that detail the content of
the criminal law norm, provide it with a
meaningful certainty. These regulations
may not establish or abolish the signs of
the crime vested in the Criminal Code,
but they can specificate their content.
Based on the law on the inverse ratio be-
tween the scope and content of concepts,
we can say that detailing the content of
judgment vested in criminal law the reg-
ulatory requirements of other branches
of law may narrow their scope and thus

the scope of the norm itself.

Conclusion

Thus, the text of the criminal law
determines the total scope of criminal
norm, which refers to the regulatory re-
quirements of the other branches of law,
within which statutory provisions of oth-
er areas of law determine the final, true
scope of the norm, its ambit.

On that ground we can claim
that the text of the criminal law is a pri-
mary means of securing the criminal
law norms, and, therefore, the primary
means of knowledge of their content by
the CCU. Regulatory requirements of
other branches of law have an added val-
ue and ultimately define an applicability
of the criminal law norm, which contains
a reference to such regulations. They do
not guarantee criminal law norms. Regu-
lations of other branches of law are the
supplementary means of criminal law

norms interpretation by the CCU.
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